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Preface to Second Edition. 



The recent legislation of the State touching Work- 
men's Compensation and the nmnber of decisions con- 
cerning that subject handed down by our courts since 
the publication of the first edition of this work in 1914, 
is the justification for a second edition. 

The plan of the volume follows that of the firgt edi- 
tion. The cases of other states upon their Compensation 
Acts have not been cited. The reason for this is that an 
attempt to deal with all the cases of all the states would 
necessitate a consideration of the details of the varying 
statutes, which is beyond the scope of a work intended 
(as this is) as a book of local law and practice. 

In using the book it should be borne in mind that 
Chapter 149 of the Laws of 1918, which is to be found 
at page 175 of this book, giving original jurisdiction 
to the Workmen's Compensation Bureau, should be first 
consulted as to procedure. 

E. ROBINSON CHANCE. 
Jersey City, N. J. 
August IS, 1918. 
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Preface to First Edition. 



Published under Name of Employers' Lability Act. 



When this work was first contemplated, it was the 
design of the compiler to produce something that would 
be a readv aid to his associates and himself in answer- 
ing the almost daily questions upon the Liability Act put 
to them by a clientele including Employers ' Liability In- 
surance Companies as well as several employers of la- 
bor. Now that it is completed, the absence of any book 
dealing with the New Jersey cases upon this subject in- 
duces the placing of the work before the public. 

The subject is a recent development of the law, and 
in view of the arbitrary nature of legal classification, it 
is believed that the plan of the volume, that of an an- 
notation of the statutes, will be of greater utility than 
would have been a treatise upon the subject-matter. 
Most of the annotations are statements of principles 
recognized or determined by the courts in adjudicated 
cases. 

The New Jersey citations are of the Atlantic Reporter, 
New Jersey Law Reports, New Jersey Law Journal and 
the New Jersey Law Journal Compilation of Employers' 
Liability Cases issued in 1913. To these have been 
added some of the more important of the recent British 
cases, the citations of which are from Gordon's Work- 
man's Compensation Reports, a publication containing 
reports of the cases heard by the Court of Appeals of 
England, the Court of Appeals of Ireland and the Court 
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of Sessions of Scotland, together with reports of the 
cases in the House of Lords on appeal from those courts. 

The forms given may be readily adapted to any case; 
and the index and table of contents should prove of as- 
sistance in locating the provisions of the law. 

With the hope that the production may be useful to 
my brethren of the bar and to the public generally, it 
is respectfully submitted. 

E. EOBINSON CHANCE. 

Jersey City, N. J. 
August 7, 1914. 
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CHAPTER 95, LAWS OF 1911. P. L. 1911, PAGE 134. 

As Amended. 



An Act prescribing the liability of an employer to 
make compensation for injuries received by an em- 
ploye in the course of employment, establishing an 
elective schedule of compensation, and regulating pro- 
cedure for the detennination of liability and compen- 
sation thereunder. 

Short Title. 

No short title is given in the act as there is in the law of 
some states. Soon after its passage however, the members 
of the bar came to call it by the titles of Employers' Lia- 
bility Act and Workmen's Compensation Act. 

In Gregutis v. Waclark Wire Works, 86 N. J. L. 610, 92 
Atl. 354, the court, in an opinion by Mr. Justice Trenchard, 
said the act is more properly referred to as Workmen's 
Compensation Act rather than Employers' Liability Act. 
Since this decision the act is generally referred to as Work- 
men's Compensation Act. 

It is not amiss to remark that several members of the 
court (including Mr. Justice Trenchard in the Sexton % 
Newark District Telegraph Co. case, 84 N. J. L. 85) had 
previously spoken of the law as Employers' Liability 
Law, that the legislature recognized that as the common 
designation of the law in Chapter 241 of the Laws of 1911 
and amendments, that Mr. Justice Swayze said in Rounsa- 
ville V, Central R. R. Co., 87 N. J. L. 371, 94 Atl. 392, that 
Section I. is an Employers' Liability Act, and Mr. Justice 
Parker said the same in Taylor v. Seabrook, 87 N. J. L. 407, 
94 Atl. 399, and that in Huyett v, Penna. R. R. Co., 
86 N. J. L. 683, 92 Atl. 58, in sustaining the act against 
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the objection that it was for a double purpose, in violation 
of the Constitution, the Court said : 

"It seems to us that the object of the act is single — to 
provide for the liability of an employer to make 
compensation for injuries received by an employe. 
Whether the compensation is to be made to the em- 
ploye himself, or to those who suffer pecuniary loss by 
reason of his injuries, it is equally a liability of the 
employer." 

In view of these facts it is obvious that calling the statute 
Employers* Liability Act is not a very serious error, if 
indeed it be an error at all. It is, however, as the New 
Jersey Law Journal points out in one of its editorials, a 
good thing to have a uniform custom in this regard. Ac- 
cordingly the statute is now spoken of by the short title — 
Workmen's Compensation Act. 

Constitutionality. 

The act has been sustained against the objection that it 
violated the provision of the New Jersey Constitution re- 
quiring laws to have but a single object, to be expressed 
in the title. 

In Huyett v. Penna. R. R., 86 N. J. L. 683, 92 Atl. 58, 
it was held that the statute was not for a double object, nor 
for an object not expressed in title, because of the fact that 
compensation is allowed to dependents in case of death. 

In Allen v. Millville, 87 N. J. L. 356, 95 Atl. 130, affd. 
88 N. J. L. 693, 96 Atl. 1101, it was held that the title ex- 
pressed the purpose of legislating as to employes of munici- 
pal corporations, and the same was held as to the employes 
of private corporations in Troth v, Millville Bottle Works, 
86 N. J. L. 558, 91 Atl. 1031, affd. 89 N. J. L. 219, 98 
Atl. 435. 

In Young v. Sterling Leather Works, 102 Atl. 395, it was 
held that the constitution was not violated by the act be- 
cause the title does not express the purpose of binding a 
minor without his election, for the reason that the statute 
does not seek that result but merely says how election is 
to be indicated. 

Cross-Reference. For other notes as to constitutionality, 
see various paragfaphs of act and references in the Index. 
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History of Legislation. 

For a history of the legislation, see Sexton v, Newark 
District Telegraph Company, 34 N. J. L. J. 368 and 35 
N. J. L. J. 8. In brief the history is that the theory of 
Workmen's Compensation was first put in operation in Ger- 
many, later adopted in Great Britain and then adopted in 
America. The New Jersey Act is worded in several par- 
ticulars the same as the British Act. 

Basis and Theory of Workmen's Compensation Laws. 

The law is a remedial one. 

Jersey City v. Borst, 90 N. J. L. 454, 101 Atl. 1033. 

Its basic principle is indemnity. 

Safety Insulated Wire & Cable Co. v. Common Pleas of 
Hudson County, 90 N. J. L. 114, 100 Atl. 846. 

The theory is that compensation is one of the necessary 
expenses of the business against which the employer must 
protect himself by a high price for his product or a low 
price for his labor, that is lower wages. 

Interstate Tel., etc., Co. v. Public Service Electric Co., 
86 N. J. L. 26, 90 Atl. 1062. 

Compensation is secured to the workmen regardless of the 
employer's fault because the legislature has thought such 
security to the advantage of our industries and our work- 
men. The act is a declaration by the legislature of a public 
policy. 

American Radiator Co. v, Rogge, 86 N. J. L. 436, 92 
Atl. 85, affd. 87 N. J. L. 314, 93 Atl. 1083. Appeal 
dismissed by U. S. Supreme Court for want of ju- 
risdiction. 62 L. Ed. 154, 38 Sup. Ct. Rep. 63. 
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Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

SECTION I. COMPENSATION BY ACTION AT 

LAW. 

Compensation for Injury by Accident Arising Out of and 
in the Course of Employment. Willful Negligence. 
Submission to Jury. 

1. When personal injury is caused to an employe by 
accident arising out of and in the course of his employ- 
ment, of which the actual or lawfully imputed negli- 
gence of the employer is the natural and proximate 
cause, he shall receive compensation therefor from his 
employer, provided the employe was himself not will- 
fully negligent at the time of receiving such injury, and 
the question of whether the employe was willfully neg- 
ligent shall be one of fact to be submitted to the jury, 
subject to the usual superintending powers of a court 
to set aside a verdict contrary to the evidence. 

See notes under paragraphs 7 and 23. 

Certain Defenses Abolished. 

2. The right to compensation as provided by Sec- 
tion I. of this act shall not be defeated upon the ground 
that the injury was caused in any degree by the negli- 
gence of a fellow employe; or that the injured employe 
assumed the risks inherent in or incidental to or arising 
out of his employment or arising from the failure of the 
employer to provide and maintain safe premises and 
suitable appliances; which grounds of defense are 
hereby abolished. 

There being no vested interest in a rule of the common 
law, the abolition of common law defenses made by this 
paragraph was constitutional. 
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Sexton V, Newark District Telegraph Co., 84 N. J. L. 
85, 86 Atl. 451, affirmed 86 N. J. L. 701, 91 Atl. 1070. 

Brost V, Whitall-Tatum Co., 89 N. J. L. 531, 99 Atl. 
315. 

See also New York Central R. Co. v. White, 243 U. S. 
188, 61 L. Ed. 667; Hawkins v, Bleakley, 243 U. S. 
210, 61 L. Ed. 678; Mountain Timber Co. v, Wash- 
ington, 243 U. S. 219, 61 L. Ed. 685. 

Effect of Subcontracts. Independent Contractor. Neg- 
ligence of Employer or His Agent. 

3. If an employer enters into a contract, written or 
verbal, to do part of such employer's work, or if such 
contractor enters into a contract, written or verbal, 
with a subcontractor to do all or any part of such work 
comprised in such contractor's contract with the em- 
' ployer, such contract or subcontract shall not bar the 
liability of the employer under this act for injury caused 
to an employe of such contractor or subcontractor by 
any defect in the condition of the ways, works, ma- 
chinery, or plant if the defect arose or had not been 
discovered and remedied through the negligence of the 
employer or some one entrusted by him with the duty 
of seeing that they were in proper condition. This 
paragraph shall apply only to actions arising under 
Section I. 

A complaint which charges that the doing of the entire 
work, as well as the furnishing of the ways, works, ma- 
chinery or plant was let to an independent contractor by the 
defendant through whose negligence in not discovering and 
removing defects complained of, the plaintiff's intestate was 
killed, does not state a cause of action under Section I. of 
this act. 

Kennedy, Admx. v. Kaufman & Sons Co., 91 Atl. 99; 
affirmed 86 N. J. L. 685, 92 Atl. 1086. 
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Applicability of Preceding Paragraphs to Actions under 
Death Act. 

4. The provisions of paragraphs one, two and three 
shall apply to any claim for the death of an employe 
arising under an act entitled ^^An act to provide for 
the recovery of damages in cases where the death of a 
person is caused by wrongful act, neglect or default," 
approved March third, eighteen hundred and forty- 
eight, and the amendments thereof and supplements 
thereto. . 

Willful Negligence. Burden of Proof. 

5. In all actions at law brought pursuant to Sec- 
tion I. of this act, the burden of proof to establish will- 
ful negligence in the injured employe shall be upon the 
defendant. 

Claim against Compensation. Approval by Judge. Notice. 
Lien. 

6. No claim for legal services or disbursements per- 
taining to any demand made or suit brought under the 
provisions of this act shall be an enforceable lien against 
the amount, paid as compensation, unless the same be 
approved in writing by the judge or justice presiding 
at the trial, or in case of settlement without trial, by 
the judge of the circuit court of the district in which 
such issue arose; provided, that if notice in writing be 
given the defendant of such claim for legal services or 
disbursements, the same shall be a lien upon the amount 
paid as compensation subject to determination of the 
amount and approval hereinbefore provided. 

Quaere. Does Chapter 201, Laws of 1914, repeal this 
paragraph ? 
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SECTION II. ELECTIVE COMPENSATION. 

Compensation under Agreement. Accident Arising Out of 
and in the Course of Employment. Employer's Neg- 
ligence. Self-inflicted Injury. Intoxication. 

7. When employer and employe shall by agreement 
either express or implied, as hereinafter provided, ac- 
cept the provisions of Section II. of this act, compen- 
sation for personal injuries to or for the death of such 
employe by accident arising out of and in the course 
of his employment shall be made by the employer with- 
out regard to the negligence of the employer, accord- 
ing to the schedule contained in paragraph eleven, in 
all cases except when the injury or death is intention- 
ally self-inflicted, or when intoxication is the natural 
and proximate cause of injury, and the burden of proof 
of such fact shall be upon the employer. 

Construction — Effect of British Cases. 

The Supreme Court stated in Bryant v, Fissell, 84 N. J. L. 
72, 86 Atl. 458, that the words "by accident arising out of 
and in the course of his employment" being identical with 
the British Workmen's Compensation Act, cases in that ju- 
risdiction will be useful in construing the same language in 
our own. This statement was approved in Hulley kj, M003- 
brugger, 88 N. J. L. 161, 95 Atl. 1007, by the Court of Errors 
and Appeals. 

It was held by the Hudson Common Pleas that the words 
"by accident arising out of and in the course of his employ- 
ment*' are taken from the English Act and were construed 
by the English Courts before our statute was passed; and 
this being so, our legislature in adopting this verbage of the 
English Act also adopted the construction placed thereon by 
the English Courts. 

Phillips, Admx., v. Hamburg American, etc., 37 N. J. 
L. J. 167. 
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The effect of Zabriskie v, iErie R. R. Co., 85 N. J. L. 157, 
88 Atl. 824, 86 N. J. L. 266, 92 Atl. 385, is that if an injury 
is of a character which under the British decisions would not 
be held to be by accident arising out of and in the course of 
his employment but is under the tests laid down by our court, 
the British decisions will be disregarded. 

It may be observed that Ex- Judge Tennant of the Hudson 
Common Pleas in Hanglin v. Swift & Co., 37 N. J. L. J. 81, 
said : "I have Jbeen unable to find any American cases on this 
point, and in the absence of any of our own judicial inter- 
pretation of the question I shall follow the Enejlish cases." 
And in IWinter v. Atkinson Frizelle Co., 37 N. J. L. J. 195, 
the same Judge said: "Until our courts lay down a distinct 
rule differing from the rulings of the House of Lords in the 
many cases I have reviewed, I must accept the interpretation 
of the English Courts made after years of consideration of a 
statute which reads so closely to the language of our own." 

Essentials to Recovery. 

To warrant recovery under the act it must appear ( 1 ) that 
the injury was caused by accident, (2) that the accident 
arose out of the employment, and (3) that the accident arose 
in the course of the employment. 

Bryant v, Fissell, 84 N. J. L. 72, 86 Atl. 458. 
Steers v, Dunnewald, 89 N. J. L. 601, 99 Atl. 345. 
Hulley V, Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007. 

Id. Employer's Negligence Immaterial. 

When Section II. of this act has been adopted, it is im- 
material whether the employer was negligent or not. 

Bryant v, Fissell, 84 N. J. L. 72, 86 Atl. 458. 
Scott V. Payne Brothers, 98 Atl. 927, 85 N. J. L. 446. 
Foley V, Home Rubber Co., 89 N. J. L. 474, 99 Atl. 624, 
102 Atl. 1053. 

American Radiator Co. v. Rogge, 86 N. J. L. 436, 92 
Atl. 85, 87 N. J. L. 314, 93 Atl. 1083. 

Jacowicz V, D. L. & W. R. R., 87 N. J. L. 273, 92 
Atl. 946. 
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Accident Mixed Question of Law and Fact. 

Whether or not an injury is by "accident" within the 
meaning of paragraph 7 is a mixed question of law and fact. 
If the facts are ascertained, it is ia question of law. 

Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 

Id. Definition and Illustrations. 

An accident is an unlooked for mishap or untoward event 
which is not expected or designed. Whether the mishap is 
designed br expected is to be judged from the victim's point 
of view. 

Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 

Not all diseases contracted by a workman in the course of 
his employment are to be deemed injury by accident. 

Liondale Bleach, Dye & Print Works v, Riker, 85 
N. J. L. 426, 89 Atl. 929. 

Lyons v. Woodilee Coal & Coke Co., Ltd., 9 B. W. C. C. 
655. 

Where (no specific time or occasion can be fixed upon as 
the time when the alleged accident happened, there is no in- 
jury "by accident" within the meaning of the act. 

Liondale Bleach, Dye & Print Works v. Riker, 85 
N. J. L. 426, 89 Atl. 929. 

Applying the rule last stated, the courts have held that grad- 
ual exhaustion from subjection to excessive heat for several 
days is not an accident (Pyp^r v. Manchester Lines, Ltd., 
9 B. W. C. C. 580), that a case of typhoid fever from hand- 
ling sewaere was not an accident (Finley iK Guardians of Tul- 
lamore Union, 7 B. W. C. C. 973), and that conditions 
brought about by chemical poisoning of gradual development 
and by infectious disease were not by accident. (See cases 
following.) 

Id. Chemical Poisoning. 

Chemical poisoning caused by substances which the em- 
ploye is obliged to use in the performance of his work is not 
an accident. 

Hichens v. Magnus Metal Co., N. J. L. Comp. Emp. 
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Liab. Cases 49, 35 N. J. L. J. 327. 

Evans V. Dodd, Gordon's W. C. Rep. (1912) 149. 

• 

A hairdresser's assistant who from continued use of a hair 
preparation on the heads of others contracted a skin disease 
(dermatitis) did not suffer an accident. 

Petschett v, Preis, 8 B. W. C. C. 44. 

In a case where a workman after ten days' service in a 
bleachery was affected with a rash said by the physicians to 
be a condition of eczema which could be caused by acids, the 
injury was held not one by accident. 

Liondale Bleach, Dye & Print Works v. Riker, 85 N.. 
J. L. 426, 89 Atl. 929. 

Id. Infectipus Disease. 

Where a porter employed in an infectious disease hospital 
contracted scarlet fever, his condition was not by accident. 

Martin v. Manchester Corporation, Gordon's W. C. Rep. 
(1912) 289. 

Id. Acceleration of Disease. Pre -disposition Immate- 
rial. 

If a diseased condition exists at the time of an accident 
and the accident accelerates the disease, such acceleration is 
aiji injury by accident. 

Feldman v. Westinghouse Elec. & Min. Co., N. J. L. J. 
Comp. Liab. Cases 58, 36 N. J. L. J. 48. 
Hanglin v. Swift, 37 N. J. L. J. 81. 
McManus v. The Barbour Flax Spinning Co., 40 N. 
J. L. J. 118. 

Voorhees v. Smith Schoonmaker Co., 86 N. J. L. 500, 
92 Atl. 280. 

Winter v. Atkinson Frizelle, 88 N. J. L. 401, 96 Atl. 360. 
McArdle v. Swansea Harbor Trust., 8 B. W. C. C. 489. 

See also page 104. 

Id. Subsequent Infection. 

Where infection in a wound takes place without the willful 
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action of the servant, such infection should be considered as 
an injury by the accident which caused the wound. 

Albe V, Puth, 37 N. J. L. J. 9. 

In Ne^ycomb v. Albertson, 89 Atl. 928, the defendant 
maintained that negligence of the attending physician broke 
the chain of causation so that the condition complained of 
was not an injury by accident. The Supreme Court on cer- 
tiorari refused to pass upon this contention because the trial 
judge did not find that there was a failure by the physician 
to take proper precautions and the evidence was not before 
the higher court. 

The same defense as that endeavored to be made by the 
defendant in the foregoing case was successfully made by the 
defendant in the British case of Delia Rocca v. Stanley, 
Jones & Co., reported in Gordon's W. C. Rep. (1914) at 
page 34, and unsuccessfully in Harrison v. Ford, 8 B. W. C. 
C. 429. 

See burden of proving such a break in chain of causation, 
Bower v. Meggett (1917) W. C. & I. Rep. 40. Also see page 
97 of this book. 

If the incapacity is the result of the accident the chain of 
causation remains unbroken although a fresh cause arising 
casually and uninvited by any special condition of the work- 
man may have aggravated the original injury. 

Brown v. George Kent, Lim. Gordon's W. C. Rep. 
(1913) 639. 

Question as to whether a second operation was to remove 
a condition due to accident — said that petitioner was neg- 
ligent in his conduct toward treatment of injured ankle will 
not alone relieve respondent. 

Johnson v. Mills, 39 N. J. L. J. 306. 

Id. Workman Found Dead. 

Where an employe was found dead, lying under a train 
of cars, with a hole about six inches in diameter in his ab- 
domen, and there was no proof how his death was caused it 
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was held that a prima facie case of accident had been made 
out. 

De Fazio's Estate v. Goldschmidt Detinning Cx>., 88 Atl. 
705. Affirmed 95 Atl. 549, 87 N. J. L. 315. 

The reference in 88 Atl. 705 to 3 Comp. Stat. (1910) 
3042 is erroneous. This case was under 1911 Act. 

If an employe is found dead and there is no evidence as 
to how he met his death, the court will presiune it was by 
accident. 

Steers v, Dunnewald, 89 Atl. 1007, 85 N. J. L. 449, 89 
N. J. L. 601, 99 Atl. 345, 

See also page 33. 

Id. Refusal of Treatment or Operation as Break of 
Chain of Causation. 

If an operation is not attended with danger to life and 
health, or extraordinary suffering, and according to the best 
medical and surgical opinion, the operation offers a reason- 
able prospect of restoration or relief from the incapacity 
from which the workman is suffering, then he must either 
submit to the operation or release his employers from the 
obligation to maintain him. 

McXally v. Hudson & Manhattan R. R. Co., 87 X. J. L. 
455, 95 Atl. 122, affirmed 88 N. J. L. 729, 96 Atl. 293. 

In the case last cited the medical testimony was to the effect 
that the peril of death from an operation for the condition 
of hernia from which the workman suffered was 48 chances 
in 23,000. It was held the refusal to submit was hot unrea- 
sonable and did not release the employer. 

In Zabory z/. Thomson Machine Co., 39 N. J. L. J. 56, it 
was also held that the workman could not be compelled to 
submit to operation for hernia. 

In Stoffa V, Empire Steel & Iron Works, 39 N. J. L. 175 
{a hernia case), it was said that reasonable relief for his in- 
capacity must be taken by the workman. 

In Dolan & Son v. Ward, 8 B. W. C. C. 514, it was held 
that the county judge was justified in holding that the work- 
man was suffering (if at all) from his own unreasonable 
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refusal to submit to minor operation and not from the ac- 
cident. 

Id. Injury While Sleeping. 

A workman who goes to sleep in the course of his em- 
ployment and fails to wake up in time to avert a catastrophe 
sustains an accident. 

Dixon V. Andrews, 103 Atl. 410. 

Arising Out of Employment. Whether Employment 
Must Be Proximate Cause. 

For an accident to arise out of an employment it has been 
held not necessary that the employment be the proximate 
cause of the accident ; in the cases so holding it is said to be 
enough if the employment be a cause in the sense that but 
for the employment the accident would not have happened. 

Newcomb v. Albertson, 89 Atl. 928, 85 N. J. L. 435. 
Terlecki v. Strauss, 85 N. J. L. 454, 89 Atl. 1023, af- 
firmed 86 N. J. L. 708, 92 Atl. 1087. 
Hanglin v. Swift & Co., 37 N. J. L. J. 81. 

It should be noted however that there is language in Hulley 
V. Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007, which seems 
to indicate that an injury does not arise "Out of" the em- 
ployment if it cannot be traced to the employment as a con- 
tributing proximate cause. 

Id. Result of Incidental Risk. 

An accident arises out of the employment when it is some- 
thing, the risk of which might have been contemplated by a 
reasonable person when entering the employment as inci- 
dental to it. 

Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 
Zabriskie v, Erie R. R., 85 N. J. L. 157, 88 Atl. 824, 

affM 86 N. J. L. 266, 92 Atl. 385. 
Hulley V, Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007. 

A risk is incidental to an employment when it belongs to or 
is connected with what the workman has to do in fulfilling 
his contract; it may be an extraordinary risk directly con- 
nected with the employment, or an extraordinary risk which 
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is only indirectly connected with the employment owing to 
the special nature of the employment. 

Bryant v, Fissell, 84 N. J. L. 72, 86 Atl. 458. 

An accidental falling down a steep hill by a workman on 
his way from work at a place which the public had a right 
to use, was held not the result of a risk incidental to the 
employment. 

Williams v. Sir C. G. A. Smith, Gordon^s W. C. Rep. 
(1913) 146. 

Where there are two routes by which a workman may re- 
turn to his work, one of which is safe and the other unsafe, 
in going the unsafe way he accepts an unnecessary risk not 
incidental to his employment, and his death while so doing 
does not arise out of the employment. 

Murray v, Allan Bros. & Co. U. K., Lim., Gordon's W. 
C. Rep. (1913) 193. 

A risk is not incidental to the employment when it is not 
due to the nature of the employment, or when it is a new or 
added peril to. which a workman by his own conduct exposes 
himself, a peril which his contract of service neither directly 
nor indirectly involves or obliges him to encounter. 

Panacona v. Vulcanite Portland Cement Co., 37 N. J. 

L. J. 75. 
Baker v. Bradford (Earl of), 9 B. W. C. C. 436. 

Where workmen had a long time to the knowledge of 
their foreman used pails to catch oil dripping from ma- 
chinery a tacit consent of the employer can be inferred and 
an injury to a workman while placing the pails to catch the 
oil happened from an act reasonably incidental to this em- 
ployment. 

Panacona v. Vulcanite Portland Cement Co., 37 N. J. 
L. J. 75. 

The risk of disobedience by a fellow servant is as much 
one of the risks of the employment as a defect in the ap- 
pliances. 

Scott V. Payne Bros., 85 N. J. L. 44, 89 Atl. 927. 
In Newark Hair & Bi-Products Co. v. Feldman, 89 N. J. 
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L. 504, 99 Atl. 602, it was said that the employer's business 
was the manufacture of a harmless product and that a cer- 
tain fire did not originate in his place of business are not 
determinative factors upon the matter of whether an injury 
by such fire was by accident arising out of the employment. 
The important question was said to be whether there was 
any such danger to be reasonably anticipated by the em- 
ployer to its employe while at work on the fourth floor 
from the situation and condition of the premises. It was 
held that the risk of fire was an incidental risk of the em- 
ployment in this case. (The employe was a stenographer.) 

In Rucker v. Read, 39 N. J. L. J^ 48, a case in which a 
domestic servant and housekeeper living in an apartment 
with a physician on the fifth floor of an apartment house 
was burned by a fire in the apartment house so that she died 
in bed as a result thereof, it was held that the risk of fire 
was incidental to the employment and that accordingly the 
accident arose out of the employment. 

In Gregory v. Chapman, 38 N. J. L. J. 363, an assault by 
an employer which was the result of not only a wordy alter- 
cation but one of physical force in which the employe was 
the aggressor and of which he was the original assailant was 
held not to have been the result of a risk incidental to the 
employment. On the contrary the employe's intoxication 
was the natural and proximate cause of injury. 

(See also "Assaults," page 26.) 

Risks Common to Public. 

Whether the fact that an accident is the result of a risk 
common to the public will preclude an award has been much 
discussed in the lower British Courts and has also been 
passed upon by the House of Lords. The rule seems to be 
now settled that the fact that the ri^k is one common to all 
mankind does not in itself conclusively show that an acci- 
dent is not out of and in the course of an employment. 

Simpson v, Sinclair (1917) A. C. 127 at 145. 

In Dennis v. White & Co. (1917) A. C. 479, Gordon's 
Workmen's Compensation Reports (1917) 247, more com- 
monly cited W. C. & I. Rep. 247, a House of Lords case, it 
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is said: "It is quite immaterial that the risk was one which 
was shared by all members of the public who use bicycles 
for such a purpose. Such as it was, it was a risk to which 
the appellant was exposed in carrying out the orders of his 
employer. If a servant in the course of his master's busi- 
ness, has to pass along the public street, whether it be on 
foot or on a bicycle, or on an omnibus or car, and he sustains 
an accident by reason of the risks incidental to the streets, 
the accident arises out of as well as in the course of his 
employment. The frequency or infrequency of the occa- 
sions on which the risk is incurred has nothing to do with 
the question whether an accident resulting from that risk 
arose out of the employment. The use of the streets merely 
to get to or from his work stands on a different footing al- 
together, but as soon as it is established that the work itself 
involves exposure to the perils of the street the workman 
can recover for the injury so sustained." 

The view thus taken by the House of Lords is in accord 
with what had formerly been held in Scotland but reversed 
a line of cases decided by the Court of Appeals of England. 
These varying views which must now be considered as su- 
perseded by the above cases, so far as they conflict, will ap- 
pear from the following illustrations: 

In Ince v. Reigale Education Committee, 9 B. W. C. C. 595 
(a case where a bicycle slipped from under a visiting nurse 
who rode a bicycle in course of employment), the English 
rule was stated to be that to make out a case of accident 
arising out of the employment, it must be shown not only that 
the duties of the employment involved the employe in dan- 
gers to which everyone is not exposed but must go further 
and show that the injured employe used the street under 
such exceptional circumstances that the risks were beyond 
those to which anyone using the street in the same manner 
would have been exposed. The Scottish rule was stated to 
be that if an employment required a workman to go into a 
street or road the workman was exposed to a risk to which an 
ordinary member of the public is not exposed — that of street 
traffic — which the ordinary person need not take unless he 
likes. 

What might have formerly been called the Scottish rule 
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is applied in Betts v, Hughes, 8 B. W. C. C. 362 and White v, 
W. & T. Avery, Ltd., 9 B. W. C. C. 663. 

In Pierce v. Provident Clothing & Supply Co., 4 B. W. C. 
C. 242, (1911) IK. B. 997, it was held that a workman who 
was compelled to be in the street practically the entire day 
ran a greater risk than the general public and so was allowed 
compensation. 

In Thorn v. Humm & Co., 8 B. W. C. C. 190, a taxicab 
driver, told in the course of his employment to drive an of- 
ficer past one or more sentries in the middle of the night 
when it was gusty and rainy and he had a noisy engine, was 
held subject to a ri^k of being shot greater than the risk run 
by the general public. 

In Slade v. Taylor, 8 B. W. C. C. 65, it was held that an 
employe whose bicycle slipped from under him while he 
was riding the same in the course of his employment was 
injured as the result of a risk common to public, so compensa- 
tion denied. 

In Symonds v. King, 8 B. W. C. C. 189, a laborer crossing 
a street was knocked down by a tram-car which was held to 
be the result of a risk common to public, so compensation 
denied. 

In Chapman v. Owners S. S. John W. Peam, 9 B. W. C. C. 
224, a skipper of a ship who, while ashore on ship's business, 
slipped on an orange peel and sustained injury was held not 
to have suffered an accident arising out of his employment 
as it was the result of a risk common to the general public. 

In Cooper v. North Eastern Ry. Co., 9 B. W. C. C. 129, 
it was held that an engine driver killed while at his work by 
a shell fired by the enemy in bombarding a town met his 
death by a risk of war — a risk common to the public gen- 
erally and not by accident arising out of his employment. 
(House of Lords' decision above seems to consider this cor- 
rect version.) 

In Dennis v. White, 9 B. W. ^C. C. 250, it was held that a 
boy, who in his work used a bicycle on the streets of London 
once a day and while so doing was injured in a collision with 
a motor car, met his injury as result of a risk common to 

—3 
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the public at large so the accident did not arise out of the 
employment. (This is the case which the House of Lords 
reversed in the opinion quoted above.) 

In Read v. Baker, 9 B. W. C. C. 361, a solicitor's clerk whose 
employer paid such employe's fare from office expenses some- 
times used a bicycle to get to court. In so doing he was in- 
jured by accidental collision with a motor car. It was held 
that as the risk was common to public the accident was not 
out of the employment. 

In Hadwin v. Shepherd, 9 B. W. C. C. 60, it was held by 
the county judge that an accident did not arise out of a wo- 
man's employment. It was said that it is not sufficient for 
an employe injured on a public crossing over which she went 
every day with keys to the shop where she worked, to say 
that but for her employment she would not have crossed the 
crossing. She must show a risk over and above that which 
other persons who chose to use the crossing were subject to, 
to have it said the accident arose out of the employment. 

In Harden v. Gain & Sons, 9 B. W. C. C. 528, it was held 
that the danger of slipping on a properly constructed stair- 
way is not an employment risk — it is a risk common to all 
users of the stairway, irrespective of employment and one 
who slips thereon by accident does not sustain an accident 
arising out of his employment. 

In New Jersey there has been little said on the subject of 
risk common to the public. It has been held however in 
the Essex Common Pleas that accidents due to the elements 
such as lightning, heat or cold, where the risk is general 
and equally applicable to everyone in the locality it is not to 
be deemed a risk incidental to the employment. Laspada v. 
Public Service Ry., 38 N. J. L. J. 102, and Burke v. Ballen- 
tine, 38 N.^ J. L. J. 105. In the last named case it was 
said that if there is some circumstance peculiar to the em- 
ployment which subjected the workman to greater danger 
from the severity of the elements than would ordinarily be 
incurred by others not engaged in that particular employ- 
ment, the accident does arise out of the employment. 

In Newark Paving Co. v. Klotz, 85 N. J. L. 432, 91 Atl. 
91, affirmed 92 Atl. 1086, compensation was recovered for 
an injury sustained in a street. 
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In Zabriskie v. Erie R. R., 85 N. J. L. 157. 88 Atl. 824, 
affirmed 86 N. J. L. 266, 92 Atl. 385, compensation was also 
recovered for an injury in a street. What the workman was 
doing was seeking the only convenient toilet facilities. 

SchmoU V, Weisbrod & Hess Brewing Co., 89 N. J. L. 
150, 97 Atl. 723, was also a street accident but no compensa- 
tion was recovered. 

In HuUey v, Moosbrugger, 88 N. J. L. 161, Chief Justice 
Rugg of Massachusetts is quoted to the effect that the causa- 
tive danger must be peculiar to the work and not common 
to the neighborhood. 

Acts Foreign to Employment. Added Bisk. 

Where a workman meets with an accident while doing 
something entirely foreign to the work he was employed to 
do, it does not arise out of the employment. 

Oliver v. Smith, 38 N. J. L. J. 148. (In this case it was 
said to have been the team-driver's duty to mind his 
team and not to leave it, and that injuries sustained 
while endeavoring to resume his place of duty after 
having physically separated himself therefrom were 
not out of employment.) 

When a workman meets an accident when doing his own 
business and not his employer's, such accident does not arise 
out of his employment. That he was using his employer's 
horse and cart at the time is immaterial. 

Whitfield v. Lambert, 8 B. W. C. C. 91. 

In Jibb V, Chadwick & Co., 8 B. W. C. C. 152, it was held 
that the risk involved in attempting to get into a train in mo- 
tion was not a risk reasonably incident to the employment of 
a foreman whose duty it was to ride on a particular train 
and who, although he had time to catch the train, did not 
reach the station until the train had started. The crucial 
point is that there was no duty to get on a moving train. 

An injury to a boy whose duty it was to work standing 
at a dangerous machine, by sitting while working, merely did 
his work in a wrong way — he did not do something outside 
the sphere of his employment. 

Blair & Co., Ltd. v, Chilton, 8 B. W. C. C. 324. 
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In order for an accidental drowning to be one arising out 
of an employment of a seaman when the same occurs away 
from the ship it must appear that the absence from the ship 
was in pursuance of a duty owed the employer. Absence by 
a seaman to get food, his contract providing that he will 
furnish his own food, is for his own business and not to 
perform a duty to the employer. 

Parker v. S. S. Black Rock (Owners of ), 8 B. W. C. C. 
327. 

A man employed as a carter to cart mortar, who leaves his 
horse and cart at the mortar mill and goes along a railroad 
line, departs from the scope of his employment although the 
purpose of going along the track was to endeavor to find the 
foreman of the mortar mill without whose permit the mill 
hand would not allow the mortar to be taken. 

Morris v, Rowbotham, 8 B. W. C. C. 157. 

If the employer furnishes ladders for use in replacing 
belts and the employe instead of using the ladder climbs up 
on a window ledge from which he falls into machinery and 
is killed, he takes upon himself an added risk and the acci- 
dent does not arise out of his employment. 

Russell V. Murroy (A. G.), Ltd., 9 B. W. C. C. 81. 

If unknown to the employer a workman makes use of a 
freight elevator to get from one floor to another when a 
stairway is the proper way he does not merely increase the 
risk of his employment but takes an added risk and an acci- 
dent sustained under such circumstance does not arise out of 
the employment. 

Palmer v. Harrods, Ltd., 9 B. W. C. C. 291. 

An employer is not liable for an injury to his workman 
while working for another party when it appears that the 
workman was not hired to work for third parties and his 
services were not loaned to a third party. 

Gates V. Thomas Turner & Co., 9 B. W. C. C. 447. 

In the absence of some emergency, a girl who leaves the 
machine at which she is working and goes to another girl 
who had called her, catching her hair in the cogs of ma- 
chinery in so doing does not sustain an accident arising out 
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of her employment because she had departed from such em- 
ployment. 

Chinnick v. Potter & Clark, Ltd., 9 B. W. C. C. 320. 

That a workman chose the most dangerous of three ways 
to get to his work after having missed the train furnished 
by his employers does not prevent an accident while so do- 
ing from being one arising out of his employment. 

Fox V. Rees & Kirby, 9 B. W. C. C. 459. 

For an accident to a seaman while absent from his vessel 
to arise out of the employment the absence must be in pur- 
suance of a duty owed to the employer, or if it occurs when 
the seaman has been ashore on his own business and is re- 
turning to the boat, he must have so nearly approached the 
means of access to the ship as to make it reasonable to hold 
that he had returned to the sphere of his employment. 

McLean v, MacBrayne, Ltd., 9 B. W. C. C. 687. 

Skylarking. 

An injury from skylarking (or fooling or horse-play or 
practical joking as it is variously called) whether partic- 
ipated in by the injured or not, does not arise out of the em- 
ployment. 

HuUey v, Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007. 
. Burton Admx. v, Eggette Coal Co., 37 N. J. L. J. 271. 
Wrigley v. Nosmyth Wilson & Co., Gordon's W. C. 
Rep. (1913) 145. 

See also pages 27 and 36. 

Id. Doing What Employed to Do. 

An accident which happens to a workman when he is doing 
something he was employed to do arises out of his employ- 
ment. 

Houghton Admx. v. W. G. Root Const. Co., N. J. L. J. 
Comp. Emp. Liab. Cases 55, 35 N. J. L. J. 332. 

See also Gallant v. Ship "Gabir" (Owners), Gordon's 
W. C. Rep. (1913) 116. 

It is part of a sailor's duty while on shipboard to wash 
his own clothes, and an accident to him while so doing arises 
out of the employment. 

Cokolon V. S. S. Kentra, Gordon's W. C. Rep. (1912) 
380. 
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In a case where there was no definition of an employe's 
duties, which were in general to clean a certain section of 
machinery, and the employe was cleaning a certain part 
thereof when the machine started and injured the employe, 
there was an injury by accident arising out of as well as in 
the course of the employment. 

Greer v, Lindsay Thompson, Lim., Gordon's W. C. Rep. 
(1912) 272. 

An injury to a domestic servant which occurred vrhile 
getting up pursuant to direction of her mistress to build a 
fire, and which was caused by the dropping of a piece of 
mortar from the wall into the servant's eye, was an injury 
by accident. 

Alderidge v. Merry, Gordon's W. C. Rep., (1913) 97. 

The drowning of a workman while returning across a 
river from his work in his employer's boat, which under his 
contract of hiring it was agreed he should do, was a death 
by accident arising out of and in the course of his employ- 
ment. . 

Mole V, Wad worth, Gordon's W. C. Rep. (1913) 160. 

In Partridge v. Wm. Whiteley, Ltd., 8 B. W. C. C. 53, a 
motor-van driver whose clutch was in a defective condition 
so speed could not be changed without danger to the gear 
took up boards from the bottom of the van so he could oper- 
ate gearing with his foot. It was said that what was done 
was done in order to get over a difficulty which he encount- 
ered in the work he was employed to do, viz., the driving of 
the van, and that what he did was required to be done, and 
was honestly done in furtherance of the object he was in- 
structed to effect, and that he was not acting outside ol his 
employment. 

In New Jersey the fact that a workman was doing what 
he was employed to do is not conclusive of the question of 
whether the accident arose out of the employment for the 
Court of Errors and Appeals has held that the accidents in 
Hulley V. Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007 and 
Walther v. American Wall Paper Co., 89 N. J. L. 732, 99 
Atl. 263, did not arise out of the employment while in both 
of these cases the injured was at the time doing what he was 
employed to do. 



ElEctivis Compensation. 23 

Id. Acts Specifically Connected with Employment. 

If an accident to a workman results from his doing some- 
thing specifically connected with his employment it arises 
out of the employment. 

Steers v. Dunnewald, 89 Atl. 1007, 85 N. J. L. 449, 88 
N. J. L. 161, 99 Atl. 345. 

If an accident is brought on by the work it arises out of 
the employment. 

Voorhees v. Smith Schoonmaker, 86 N. J. L. 500, 92 
Atl. 280. 

Id. Place of Accident. 

It does not necessarily follow from the fact that an acci- 
dent to a workman happened at a place he had to cross to 
reach his work that such accident arose out of his employ- 
ment. 

Steers v. Dunnewald, 85 N. J. L. 449, 89 Atl. 1007, 88 
N. J. L. 161, 99 Atl. 345. 

To arise out of employment means that the accident must 
have arisen because of the nature of the employment in 
which the injured person was at the time. It cannot be 
said that because a man is employed at a particular place any 
accident which occurs to him in that place because of the 
nature of its surroundings arises out of the employment. 

Simpson v. Sinclair, 9 B. W. C. C. 658. The reversal 
of the decision in House of Lords was not on the 
grounds that above principle was not true but be- 
cause in this case the accident was result of incidental 
risk. See [1917] A. C. 127; Gordon^s or [1917] W. 
C. & I. Rep. 164. 

See also under "Arising out of and in the course of em- 
ployment." 

Arising in the Course of Employment. In General. 

An accident arises in the course of employment if the em- 
ploye is doing what a man so employed may reasonably do 
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within a time during which he is employed and at a place 
where he may reasonably be during that time. 

Bryant v. Fissell, 85 N. J. L. 72, 86 Atl. 458. 

Zabriskie v. Erie R. R., 85 N. J. L. 157, 88 Atl. 824, 
affirmed 86 N. J. L. 266, 92 Atl. 385. 

Houghton, Adm. v. W. G. Root Const. Co., N. J. L. J. 
Comp. Emp. Liab. Cases 55 ; 35 N. J. L. J. 332. 

In Evans v. Holloway, Gordon's W. C. Rep. (1914) 77, it 
was held that giving a lift to a fellow employe on the way 
home, in pursuance of a custom known to the employer, did 
not put an end to the course of a driver's employment. 

In Horsfall v. Steamship "Jura" (Owners), Gordon's W. 
C. Rep. (1913) 183, the ordering of a workman off duty was 
held to have taken him out of the course of his employment. 

The discharge of an employe ended the course of the em- 
ployment. 

Greenberg v. Atwood, 38 N. J. L. J. 54. 

Id. Not Limited to Time Actually at Work. 

The course of a workman's employment is not limited to the 
time he is actually engaged at his machine ; it includes time 
to reach his machine and time to get away from his master's 
premises. The preparation reasonably necessary for begin- 
ning work after the employer's premises are reached and for 
leaving when the work is over is part of the employment, and 
an accident to an employe under any of the circumstances 
indicated arises in the course of the employment. 

Terlecki v, Strauss, 85 N. J. L. 454, 89 Atl. 1023, af- 
firmed 86 N. J. L. 708, 82 Atl. 1087. 

In this case an accident to a girl combing wool out of her 
hair after quitting work and before leaving factory was held 
to have arisen in the course of her employment. 

In one case it was held no breach of the course of a work- 
man's employment for him to get off of his wagon on a hot 
day and go into a saloon for a glass of beer, if he returned at 
once to his wagon, and that an accident to a workman when 
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so returning to his wagon arose in the course of his em- 
ployment. 

Martin v. John Lovibond, Gordon's W. C. Rep. 
(1913) 78. 

Id. Place of Accident. 

When a workman is actually going to his work upon a 
road provided by his employer, and is actually within the 
premises of the employer, he is within the scope and sphere 
of his employment and an accident to him at such a place 
arises in the course of the employment. 

Michael v. Young's Parrafine Light, etc., Co., 8 B. W. 
C. C. 395. 

The course of a workman's employment continues while 
he is going from work until he has left the premises of the 
employer (and for this purpose premises which do not be- 
long to the employer but which the workman would have no 
right to enter except for his employment are considered the 
employer's premises). 

Longhurst v, John Stewart, 9 B. W. C. 0.605, aff'd 
[1917] A. C. 249; Gordon's W. C. Rep. or [1917] W. 
C. & I. Rep. 305. 

An accident to a seaman away from the vessel on his own 
purposes does not arise in the course of his employment. 

Charles R. Davidson & Co. v. McRobb, A. C. 1918—304. 

If an accident happens to a workman on his way to work, 
at a place he had to cross to reach his work, it arises in the 
course of his employment. 

Dunnewald v. Steers, 85 ,N. J. L. 449, 89 Atl. 1007, af- 
firmed 89 N. J. L. 601, 99 Atl. 345. 

Arising Out of and in the Course of Employment. Re- 
sult of Incidental Bisk. 

An accident which was the result of a risk which might 
have been contemplated by a reasonable person as incidental 
to the employment, and which occurred while a workman 
was doing what he might reasonably do at the time and place 
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of the accident, was one arising out of and in the course of 
the employment. 

Bryant v, Fissell, 84 N. J. L. 72, 86 Atl. 458. 

Zabriskie v, Erie R. R. Co., 85 N. J. L. 157, 88 Atl. 824, 
affirmed 86 N. J. L. 266, 92 Atl. 385. 

Scott V, Payne Bros., 85 N. J. L. 446, 89 Atl. 927. 

In Perlsburg v, Muller, 35 N. J. L. J. 202 and 209, it was 
held that if an accident happens to* a workman while doing 
the duties of his employment, it arises out of and in the 
course of his employment. Since the HuUey v. Moosbrug- 
ger decision the fact that the workman was doing his duty 
cannot be considered as conclusive of the question. 

Id. Injury by Assault. 

An assault by an employer upon an employe is not an 
accident arising out of and in the course of the employment. 

Blake v. Head, Gordon's W. C. Rep. (1912) 198. 

An assault by a drunken man not being in any way es- 
pecially connected with or incidental to the employment of 
a workman, was not an injury by accident arising out of and 
in the course of the employment. 

Mitchinson v. Day Bros., Gordon's W. C. Rep. (1913) 
324. 

If a schoolmaster was killed while endeavoring to main- 
tain discipline in his school, his death was by accident aris- 
ing out of and in the course of his employment., 

Kelley v. Trim Joint District School, Gordon's W. C. 
Rep. (1913) 401. 

If in time of a strike a workman is assaulted by strikers 
when he goes from his master's place — the factory or wher- 
ever it may be — to his home,. his injury does not arise out 
of and in the course of his employment. 

Poulton V. Kelsall, Gordon's W. C. Rep. (1912) 295. 

An employer is not charged with a duty to see that none 
of his employes assaults any other of them, either willfully 
or sportively, and is not responsible for an injury caused by 
such an assault. 

Hulley V. Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007. 
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In Walther v, American Wall Paper Co., 89 N. J. L. 732, 
99 Atl. 263, the death of a night watchman as the result of an 
assault while on duty in a mill, by an assailant whose purpose 
in going to the mill was to rob deceased and who did not at- 
tempt any robbery from the office of the mill or any destruc- 
tion of the mill property or any other mischief or crime 
other than the robbery of the deceased, was held not to have 
arisen out of and in the course of the deceased's employment. 
The court said the case was indistinguishable in this respect 
from the Hulley v, Moosbrugger case above mentioned. 

In Mountain Ice Co. v. McNeil, 103 Atl. 184, the Court of 
Errors arid Appeals, in reversing thje Supreme Court which 
had sought to distinguish the case from Hqlley v. Moos- 
brugger because the employes had previously with the 
knowledge of company been habitually skylarking, held that 
knowledge of president and superintendent of a concern that 
employes were habitually skylarking does not charge the 
employer with contemplating that one will commit an atro- 
cious assault upon the other. 

See also page 15. 

Id. Whether Employment Must Be Proximate Cause. 

In Newcomb v. Albertson, 85 N. J. L. 435, 89 Atl. 928, it 
was held that for an injury to be by accident arising out of 
and in the course of the employment, it is not essential that 
the employment be the proximate cause; it was said that if 
the employment was one of the contributing causes without 
which the accident which actually happened would not have 
happened, and if the accident was one of the contributing 
causes without which the injury which actually followed 
would not have followed, the injury was by accident arising 
out of and in the course of the employment. 

Death need not be proximate consequence. 

Cramer v. Littell, 38 N. J. L. J. 82. 
See also page 13. 

Id. Workman of Independent Contractor as One of the 
Contributing Causes. 

The fact that the accident was in part due to a workman 
of an independent contractor does not preclude a finding 
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that the injury was by accident arising out of and in the 
course of the employment. 

Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 

Id. Exceeding Duties. 

Where a workman does something that it is no part 
of his duty to do, and while so doing sustains injury, such 
injury is not by accident arising out of and in the course of 
his employment. 

Lynch, Admx., v. Newman, 37 N. J. L. J. 17. 

A man employed to do a particular work in a particular 
way is acting outside the scope of his employment if he does 
the work in another way. 

Plumb V. Cobden Flour Mills Co., Gordon's W. C. Rep. 
(1913) 209. 

A workman, no part of whose duty it was to do any- 
thing in the way of keeping machinery in proper order, was 
not injured by an accident arising out of his employment 
where he sustained injury while attempting to keep such 
machinery in order. 

McCabe v. Henry North & Son, Lim., Gordon's W. C. 
Rep. (1913) 513. 

In a case where a workman directed to do a certain work 
voluntarily undertook to do additional work, and while so 
doing sustained an accident, it was held that the accident did 
not arise out of the workman's employment, 

Whiteman v. Clifden (Viscount), Gordon's W. C. Rep. 
(1913) 126. 

Where a workman employed to do one kind of work sus- 
tained an accident while helping another employe in another 
and obviously dangerous work, it was held that the accident 
did not arise out of and in the course of the workman's em- 
ployment. 

Davies v. Crown Perfumery Co., Gordon's W. C. Rep. 
(1913) 484. 

Where a man was employed to walk along ahead of a 
threshing machine and call attention of driver if the lights 
went out but instead of doing so attempted to fix the lights 
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himself and was killed, he was held not to have met death by 
accident arising out of and in course of employment as it 
was no part of his duty to fix lights. 

Payne v, Curtis & Son, 9 B. W. G. C. 29. 

(It was intimated that if there had been an emergency a 
different conclusion might have been reached.) 

A girl not employed to operate a power press who after 
having finished her work helped another girl with press 
work was not allowed compensation although there were no 
orders forbidding it and the foreman knew of the practice, 
it further appearing that when the foreman came around 
the practice would stop. 

Brinckman v, Harris, 9 B. W. C. C. 200. 

See also *'Acts foreign to Employment — Added Risk," 
page 19. 

Id. Violation of Orders. 

An injury to a workman when he is violating express or- 
ders of his employer, is not by accident arising out of and 
in the course of his employment. 

Schelf V. Kishpaugh, 37 N. J. L. 173. 

If an accident happens to an employe while he is disobey- 
ing express orders not to use a certain instrumentality in per- 
forming the duties of his employment, such accident does not 
arise out of and in the course of his employment. 

Reimers v. Procter Pub. Co., 89 Atl. 931, 85 N. J. L. 441. 

In this case the instrumentality was an automobile and the 
duty of the employment was the distribution of newspapers. 

See, however, Kreutz v. Neuman Hardware Co., 37 N. J. 
L. J. 59, where it is held that mere disobedience of an order 
will not take a man out of the scope of his employment. If 
he is engaged in doing what he was hired to do in the only 
manner in which it could be done, the mere fact that he had 
been told not to do it in that way, or that a posted notice 
stated that if he did it in such way he did it at his own risk, 
does not take the case out of the scope of his employment. 

Mere disobedience of an order will not always take a 
workman out of the scope of his employment, but if in so 
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doing he is arrogating to himself duties which he was neither 
engaged nor entitled to perform, he is acting out of the scope 
of his employment. 4 

Butt V. PrcJvident Clothing and Supply Co., Gordon's 
W. C. Rep. (1913) 119. 

There are two kinds of prohibitions to be considered in 
these cases, prohibitions which limit the sphere of employ- 
ment and prohibitions which only deal with conduct within 
the sphere of employment. A transgression of a prohibition 
of the former class will result in compensation being refused 
while violation of a prohibition of the latter class will not 
prevent compensation. 

Plumb V. Cobden Flour Mills Co., Gordon's W. C. Rep. 
(1914) 49. 

A workman who in excess of his duties and in violation 
of express orders not to oil certain machinery, attempts to 
oil such machinery, sustaining injury therefrom, is not 
injured by accident arising out of and in the course of his 
employment. 

Dougal V. Westbrook, Gordon's W. C. Rep. (1913) 522. 

Where a workman was injured while breaking a regula- 
tion of the employer, the injury was not the result of a risk 
incidental to the employment. 

Pope V. Hill's Plymouth Co., Gordon's W. C. Rep. 
(1912) 15. 

W^here a workman lost his life while violating express or- 
ders, from a new and added peril to which his own conduct 
exposed him, his death was not by accident arising out of 
and in the course of his employment. 

Barnes v. Nunnery Colliery Co., Gordon's W. C. Rep. 

(1912) 90. 

An accident happening to a workman while violating a 
posted notice and doing something which he knows he was 
not engaged or entitled to do, does not arise out of and in 
the course of the workman's employment. 

M'Diarmid v. Ogilvy Brothers, Gordon's W. C. Rep. 

(1913) 537. 
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Where a workman violates posted orders and in so doing 
does something he was never employed or paid to do, but 
which another person was employed and paid to do, injury 
sustained while so violating such orders is not by accident 
arising out of and in the course of his employment. 

Smith V. Fife Coal Co., Gordon's W. C. Rep. (1913) 
343. 

When it appears that the accident occurred while the ser- 
vant was doing an act which he was expressly forbidden by 
the master to do, the accident is not out of and in course of 
employment. So a workman told to keep off of a scaffold 
and not to do any climbing does not by a fall from such scaf- 
fold sustain an accident arising out of and in the course of 
his employment. 

Smith V. Corson, 87 N. J. L. 118, 93 Atl. 112. 

Disobedience of orders as to the way in which work 
should be done does not bar recovery where the work being 
done was the work the employe was expected to do and he 
was employed at the place he was expected to be. So an 
order not to use kerosene or any substance in lighting a fire 
does not bar recovery for the death of one employed to light 
a fire although the injury arose from using wood-alcohol. 

Kolaszynski v. Klie, 102 Atl. 5. 

Violation of an order not to light fuses and fire holes in 
a blasting operation, until told to do so did not take a work- 
man outside the sphere of his employment; it was merely 
misconduct within the sphere of the employment and did 
not bar recovery. 

Corbett v. H. .S. Pitt & Co., 8 B. W. C. C. 466. 

A boy employed to work at the back of a machine, his 
duty being to take the bundles of yarn as they came through 
and to put them on a rack, who was ordered never to touch 
the rollers, took himself outside of his employment by going 
around to the front of the machine and attempting to take 
"fluff" or loose wool from the rollers. 

Hopley V, Pool, Larrimer & Tabberei, 8 B. W. C. C. 512. 

Riding on the buffers of the front car on a private rail- 
way in violation of rules of the employer, the duty being to 
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walk ahead and keep a look-out, was held to take a work- 
man outside his employment so that an accident under the 
circumstances did not arise out of and in the course of the 
employment. 

Herbert v, Samuel Fox & Co., Ltd., 9 B. W. C. C. 164. 

An employe who violates orders not to ride machines and 
while so doing is injured by accident does not meet with an 
accident arising out of and in the course of his employment. 

Leggett V. Gibbons, 9 B. W. C. C. 354. 

In Senior v, Broadsworth Main Colliery Co., (1917) W. 
C. & J. Rep. 284 (Gordon's Workmen's Compensation Re- 
ports), privies were provided and workmen were forbidden 
to relieve themselves at places other than those furnished 
by the employer. A workman, who in returning across a 
railroad track after relieving himself at a place other than 
those provided by the employer was injured, was held not 
to have sustained injury by accident arising out of and in 
the course of his employment. 

In Mayden v, Chatterley-Whitfield Collieries Limited, 
(1917) W. C. & I. Rep. 277, a boy, hired to take tubs in a 
coal mine from one place to another with a horse but on foot 
and who was forbidden to mount the tubs, took himself out- 
side the scope of his employment by mounting the tubs, and 
an accident while so doing does not arise out of and in the 
course of his employment. 

Where directions were giv^n an employe not to meddle 
with a machine, those directions become inoperative when the 
employe is told by his or her superior to do things which are 
in conflict with such directions. 

Geary v. Ginzler & Co., Gordon's W. C. Rep. (1913) 
314. 

If employes have, to the employer's knowledge, for a con- 
siderable period violated the rules of the employer without 
the employer giving any reprimand or uttering any protest, 
the rules should be held to have been waived and a tacit 
permission to act in violation of the terms of such rules 
should be held to have been given. 

Richardson v, Denton Grocery Co., Gordon's W. C. Rep. 
(1913) 554. 
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Where an employer tells his workmen not to ride to the 
top of a building in a hoist for building materials but the 
prohibition is habitually violated to the knowledge of the 
party who should see to its enforcement and without his pro- 
test an accident is not prevented from being one arising out 
of and in the course of the employment because of the pro- 
hibition. 

McGuire v. Gabbott, 8 B. W. C. C. 555. 

Id. Workman Found Dead. 

In a case where it appeared that an employe who was 
found dead had gone to his foreman in search of material, 
and there was no proof that he was doing anything to in- 
crease the hazard of his work, it was held that the injury 
arose out of and in the course of his employment. 

De Fazio's Estate v, Goldschmidt Detinning Co., 88 Atl. 
705, 95 Atl. 549, 87 N. J. L. 315. 

Where a railroad employe was found after a train had 
gone out, lying some three or four feet from the rails with 
his feet toward the track, having an injury in his head, and 
died shortly thereafter from a broken neck, it was held that 
an inference arose that his injury was caused by an accident 
arising out of and in the course of his employment. 

Muzik V, Erie R. R. Co., 88 Atl. 248, 85 N. J. L. 129. 

In Hopkins v. Port Reading R. R. Co., 38 N. J. L. J. 19, 
a brakeman found dead was held to have met his death by 
accident arising out of and in the course of his employment, 
it appearing that five minutes before he was found he was 
seen walking in the railroad yard toward the cars on which 
he was employed. 

And see also pages 11 and 99. 

Id. Illness from Exposure. 

An illness contracted by a miner from having stood in an 
unusual accumulation of water, when there was a dry place 
at which he could have stood, was not an injury by accident 
arising out of and in the course of his employment. 

M'Luckie v. John Watson, Lim., Gordon's W. C. Rep. 
(1913) 481. 
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Pneumonia contracted by a miner from being compelled to 
stand in an unusual accumulation of cold water by reason of 
the failure for a long time of the lift or elevator to come in 
answer to his signals, was an injury by accident arising out 
of and in the course of employment. 

Alloa Coal Co. v. Drylie, Gordon's W. C. Rep. (1913) 
213. 

A severe cold contracted by a miner from being compelled 
to stand in a draft of cold air for a long time waiting for 
the shaft to take him up from the mine was held not an in- 
jury by accident, this case being distinguished from the last- 
mentioned case by the fact that there was in this nothing 
unusual or abnormal about the draft of air, which was the 
same at the time of injury as it usually was. 

John Watson, Lim., v. Brown, Gordon's W. C. Rep. 
(1913) 223. 

A workman, who died from pneumonia contracted from 
exposure to cold and wetting in crossing a meadow (the only 
means of exit from an exploding munition plant), met his 
death by accident arising out of and in the course of his em- 
ployment. 

Long V. Canadian Car & Foundry Co., 41 N. J. L. J. 
118. 

Where a miner contracted a chill resulting in pneumonia 
from standing in a draft of cold air recovery was not allowed 
because there was nothing unusual about the exposure. 

Lyons v, Woodilee Coal & Coke Co., Ltd., 9 B. W. C. C. 
655, aff'd Gordon's or [1917] W. C. & L Rep. 265. 

Id. Oetting a Meal. 

A workman who gets a meal on his employer's premises 
in a place recognized by the master as a proper place for 
that purpose, is while he is getting his meal with his mas- 
ter's cognizance or acquiescence, not only in the course 
but is doing a thing which arises out of his employment. 

Highley v. Lancashire & Yorkshire R. R. Co., 9 B. W. 
C. C. 496. Reversed in House of Lords [1917] A. C. 
353 Gordon's or W. C. & L Rep. [1917] 179, on other 
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ground that in this case the workman exposed him- 
self to an added risk not required in getting his meal. 

Id. After Discharge. 

An accident after the discharge of the employe does not 
arise out of and in the course of employment. 
Greenberg v, Atwood, 38 N. J. L. J. 54. 

Id. Some Unclassified Instances. 

In Zabriskie v, Erie R. Co., 85 N. J. L. 157, 88 Atl. 824, 
86 N. J. L. 266, 92 Atl. 385, where an employe during the 
hours of his work found it necessary to resort to a toilet 
upon the defendant's premises, which it was shown to be 
the continued practice of the employer's workmen to use 
without dissent of the employer, but which was so located 
as to make it necessary for the employe to cross the employer's 
railroad tracks to reach it, in doing which he was struck by 
one of the employer's trains, receiving fatal injuries, the 
death was held to be by accident arising out of and in the 
course of his employment. 

In Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458, where a 
workman was killed by a heavy bar of metal falling upon his 
head from one of the upper stories of a building, the falling 
having been caused by another workman, • it was held that 
the injury was by accident arising out of and in the course 
of the employment. 

In Scott V. Payne Bros., 85 N. J. L. 446, 89 Atl. 927, the 
workman was with two others pulling a hand chain connected 
with a block operating a mechanism which caused a lifting 
chain to pass through a block and lift a steel girder. The 
lifting chain became clogged and being forced through, split 
the block, and the workman was injured. It was held that 
the injury was by accident arising out of and in the course 
of the workman's employment. 

In Vreeland v. Cogswell & Boulter Co., 37 N. J. L. J. 57, 
it appeared that the employer had parties to give instructions 
to employes, but that it was customary for employes to seek 
and receive from other employes information regarding their 
work and that one employe when seeking such information 
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from a fellow employe was injured by accident. The injury 
was held to be by accident arising out of and in the course 
of the employment. 

Where the evidence shows that a workman was so injured 
on a certain date, while engaged in and in the course of his 
employment, that about a month later the ordinary work of 
his employment so increased the injury that as a result 
thereof he dropped dead, it should be held that the death 
was by accident arising out of and in the course of his em- 
ployment. 

Winter v, Atkinson Frizelle Co., 37 N. J. L. J. 195. 

In 88 N. J. L. 401, 96 Atl. 360, the Court of Errors and 
Appeals upheld the award in this case treating the second or 
later date when deceased in weakened condition succumbed 
to strain as the time of accident causing death. 

If an injury is shown to have been due to a strain under- 
gone by a workman in the course of his employment, it nec- 
essarily follows that the accident arose out of the employ- 
ment. The strain need not be an unusual one. 

Brown v. Kemp, Gordon's W. C. Rep. (1913) 595. 

Where one workman is shot by the accidental discharge 
of a gun pointed in iun at the injured workman by a fellow 
employe, there was not an injury by accident arising out of 
and in the course of his employment. 

HiUas V, Shaw, Gordon's W. C. Rep. (1913) 744. 

In Edwards v. Wingham Agricultural Implement Co., 
Gordon's W. C. Rep. (1913) 642, death of a workman while 
going from his work was held not by accident arising out 
of and in the course of his employment. 

Where a railroad company's messenger attempted to cross 
the tracks without permission, in contravention of the rules 
of the company, for his own purposes, and was run over and 
killed while so doing, his death was not due to an accident 
arising out of his employment. 

McGrath v. London and Northwestern Railway, Gor- 
don's W. C. Rep. (1913) 198. 

A messenger boy attempted to board a car while in 
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motion and was injured. It was held in view of the circum- 
stances that the accident did not arise out of the employment. 

Wemyss Coal Co. v. Symon, Gordon's W. C. Rep. (1912) 
336. 

An injury to a workman while attempting to board, while 
still in motion, a train upon which under his contract of hiring 
he had the right to return from his work free of charge, was 
held to be by accident arising out of and in the course of his 
employment. 

Walton z/. Tredegar Iron and Coal Co., Gordon's W. C. 
Rep. (1913) 457. 

Where a workman was seized with a fit of giddiness while 
engaged in the course of his employment, which caused him 
to fall down stairs, sustaining injuries, such injuries were not 
by accident arising out of his employment. 

Butler z/. Burton on Trent Union, Gordon's W. C. Rep. 
(1912) 222. 

Where a brakeman strained a tendon while removing his 
sock, he was not injured by accident arising out of his em- 
ployment, as the injury was not the result of a risk to which 
ordinary mortals are not subjected. 

Peel V. Lawrence & Sons, Lim., Gordon's W. C. Rep. 
(1912) 141. 

Where a collector suffered an accident while on a bicycl'^, 
the use of which was not known to or acquiesced in by the 
employer, the accident did not arise in the course of his em- 
ployment. 

Butt V. Provident Clothing and Supply Co., Gordon's 
W. C. Rep. (1913) 119. 

A workman while riding a bicycle in the course of his em- 
ployment was thrown therefrom by his own dog ; it was held 
not an accident arising out of his employment. 

Greene v. Shaw, Gordon's W. C. Rep. (1912) 25. 

In a case where a workman was employed to work on two 
farms, one located on the mainland and the other on a near-by 
island, and was furnished by his employer with a boat to pass 
between the two farms, it was held that it was an implied 
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agreement that the workman might at all reasonable times, 
go home in his employer's boat, and that an injury to the 
employe by an accident which happened when the employe 
was about to get out of the boat arose out of and in the 
course of employment. 

Richards v, Morris, Gordon's W. C. Rep. 1914) 116. 

In Robson, Eckf ord & Co. v, Blakey, Gordon's W. C. Rep. 

(1912) 86, it was held that apoplexy caused by heat was not 
accident arising out of employment. 

Cook V. Ship "Montreal" (Owners), Gordon's W. C. Rep. 

(1913) 206, and Webber v, Wansbrough Paper Co., Gpr- 
don's W. C. Rep. (1913) 627, were cases where death by 
drowning was held not by accident arising out of and in the 
course of employment. 

Where a seaman was drowned before beginning to do any- 
thing specifically connected with his employment, his death 
was not by accident arising out of and in the course of his 
employment. 

Dixon V, Ambient (Owners), Gordon's W. C. Rep. 
(1912) 224. 

Where a seaman had gone ashore on the ship's business, 
but while waiting for a boat to take him back to his ship fell 
overboard and was drowned, his injury was held not by ac- 
cident arising out of his employment. 

Fletcher v, "Duchen" Steamship (Owners), Gordon's W, 
C. Rep. (1912) 16. 

In a case where a seaman had been told that he was not to 
sleep on board the ship while the same was in port, notwith- 
standing which he attempted to go aboard at night for the 
purpose of sleeping on board, but fell overboard in such at- 
tempt and was drowned, his death was not by accident aris- 
ing out of and in the course of his employment. 

Griggs V. Steam Trawler "Gamecock" (Owners), Gor- 
don's W. C! Rep. (1913) 122. 

In a case where a workman employed to work on two 
farms of an employer located on opposite sides of a river, 
and furnished by his employer with a boat to cross the river, 
undertook to swim across one night when the boat was not 
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available and was drowned, it was held that in so doing he 
had exposed himself to a new and added peril not contem- 
plated by the parties and that accordingly the death was 
not by accident arising out of and in the course of the em- 
ployment. 

Guilfoyle v. Fennesy, Gordon's W. C. Rep. (1913) 228. 

A workman whose fingers were frost bitten while engaged 
at his employment, was not suffering from injury by accident 
arising out of his employment. 

Warner v, Couchman, Gordon's W. C. Rep. (1912) 28. 

In a case where a workman was injured by being hit with 
a piece of corrugated iron blown from a roof, it was held 
that there was hot injury by accident arising out of and in 
the course of employment. 

Kinghorne v, Guthrie, Gordon's W. C. Rep. (1913) 509. 

In Graham v. Barr & Thornton, Gordon's W. C. Rep. 
(1913) 202, it was held under the circumstances of the case 
that an accident to an employe while using a path beside a 
railroad track did not arise out of and in the course of the 
employment. 

In one case blood poisoning induced by a wasp sting was 
held not an injury by accident arising out of employment. 
Amys V, Barton, Gordon's W. C. Rep. (1912) 22. 

Where a canvasser over-exerted himself and became 
sweated from climbing the stairs in a tenement, and thereby 
contracted a chill resulting in pleurisy, there was no injury 
by accident. 

McMillan z/. Singer Sewing Machine Co., Gordon's W. 
C. Rep. (1913) 70. 

Death of a workman while under an anaesthetic prepara- 
tory to an operation for cancer of the tongue, which had de- 
veloped after the workman had punctured his tongue with a 
tack which he had held in his mouth for use in his work was 
held by accident arising out of and in the course of his em- 
ployment. 

Cramer v, Littell, 38 N. J. L. J. 82. 
In Madden v. Whitman, 38 N. J. L. J. 113, a workman in 
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• • 

the employ of a contractor putting up a building for 
a railroad along the tracks, who was injured by a train 
while he was going along the tracks to a toilet was held to 
have suffered an accident arising out of and in the course 
of his employment. 

An injury to a chauffeur and mechanician by a severe bum 
on a superheated motor held by accident arising out of and 
in the course of emplo)rment. 

Bodewig v, Hubert, 39 N. J. L. J. 172. 

A patrolman, mistaken by a householder for a burglar, 
was shot in the shoulder. Held, accident arising out of and 
in the course of the employment. 

Rogan V, City of Burlington, 39 N. J. L. J. 216. 

Death of an employe at night in a lodging house, caused 
by escaping illuminating gas was held not to be by accident 
arising out of and in the course of employment. 

Kearney v. Brunswick Refrigerating Co., 39 N. J. L. J. 
343. 

Injuries following swallowing pins through laughter 
caused by remarks of assistant manager of respondent's 
store were held by accident arising out of and in the course 
of employment. 

Jensen v. Woolworth, 40 N. J. L. J. 146. 

The death of an employe in the Lusitania disaster was 
considered as by accident arising out of and in the course of 
the employment of a commercial traveller. 

Foley V. Home Rubber Co., 89 N. J. L. 474, 99 Atl. 624. 

Where the agent and collector of a brewing company while 
on his employer's business in a district of bad repute was 
shot by some person unknown and there was an absence of 
any proof that the motive of the assailant was robbery or that 
the employer had notice or knowledge of the dangerous 
character of the locality it could not properly be held that 
the shooting was an accident arising out of and in the course 
of the employment. 

SchmoU V. Weisbrod & Hess Brewing Co., 89 N. J. L. 
150, 97 Atl. 723. 
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In Jaschiek v. Hoemer, 39 N. J. L. J. 149, a death by 
suicide was held by accident arising out of and in the course 
of employment. 

In Withers v. London, Brighton, etc., Ry., 9 B. W. C. C. 
616, it was held no causal connection was shown between 
death by suicide and an accident in employment. It was 
said that for suicide to be by accident the suicide must be the 
effect of insanity and the insanity must be the result of the 
accident. 

The collapse of a scaffold on which a painter was working 
was held an accident arising out of and in the course of his 
employment. 

Vrolblick z/. Radtke, 38 N. J. L. J. 267. 

See also notes under "Arising out of employment," "Aris- 
ing in the course of employment,*' and under paragraphs 20 
and 23. 

Intoxication as Proximate Cause. 

In Werner v. Rising Sun Brewing Co., 36 N. J. L. J. 364, 
intoxication was held the proximate cause of injury. 

Where a workman fell overboard because of his intox- 
ication and was drowned, his death was held not by accident 
arising out of his employment. 

Frith V. Louisianian (Owners), Gordon's W. C. Rep. 
(1912) 285. 

Ronca, Admr., v. Degrave, 38 N. J. L. J. 56. 

Whether the death of an employe while in the state ot* in- 
toxication and such intoxication was the natural and prox- 
imate cause of the death are matters of fact for the trial 
court to determine. 

Napoleon v. McCullough, 89 N. J. L. 716, 99 Atl. 385. 

In Gregory v. Chapman, 38 N. J. L. J. 363, injuries re- 
ceived by an employe in a fight with his employer were held 
naturally and proximately caused by the employe's intox- 
ication. 
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Agreement Deemed Surrender of Bights to Other Method. 
Upon Whom Binding. 

8. Such agreement shall be a surrender by the par- 
ties thereto of their rights to any other method, form 
or amount of compensation or determination thereof 
than as provided in Section 11. of this act, and an ac- 
ceptance of all the provisions of Section 11. of this act, 
and shall bind the employe himself and for compensa- 
tion for his death shall bind his personal representa- 
tives, his widow and next of kin, as well as the employer, 
and those conducting his business during bankruptcy 
or insolvency. 

When a workman was working under Section II. his alien 
dependents can recover nothing for his death, neither under 
the death act nor this act. 

• 

Gregutis, Admx., v. Waclark Wire Works, 37 N. J. 
L. J. 181, 91 Atl. 98, 86 N. J. L. 610, 92 Atl. 354. 

The personal representative of a deceased workman who 
met his death while working under Section II. cannot sue 
under our Death Act. 

De Biasi v. Normandy Water Co., 228 Fed. 238. 

Gregutis v. Waclark Wire Wks., 91 Atl. 98, 86 N. 
J. L. 610, 92 Atl. 354. 

A receiver carrying on business during bankruptcy must 
continue workmen's compensation payments begun by the 
bankrupt or for which the bankrupt became liable. 

Wood V, Camden Iron Works, 221 Fed. 1010, 38 N. J. 
L. J. 38. 

Employment Presumed Subject to This Act, in Absence of 
Written Notice to Contrary. Contracts of Minors. 

9. Every contract of hiring made subsequent to the 
time provided for this act to take effect shall be pre- 
sumed to have been made with reference to the provi- 
sions of Section II. of this act, and unless there be as a 
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part of such contract an express statement in writing, 
prior to any accident, either in the contract itself or by 
written notice from either party to the other, that the pro- 
visions of Section II. of this act are not intended to ap- 
ply^ then it shall be presumed that the parties have ac- 
cepted the provisions of Section IE. of this act and havVe 
agreed to be bound thereby. In the employment of mi- 
nors. Section II. shall be presumed to apply unless the 
notice be given by or to the parent or guardian of the 
minor. 

Constitutionality. 

The creation of the presumption as to Section II. was 
within the power of the legislature. 

Sexton V. Newark District Telegraph Co., 84 N. J. L. 
85, 86 Atl. 451, 86 N. J. L. 701, 91 Atl. 1070. 

See also Hawkins v. Bleakley, 243 U. S. 210, 61 L. Ed. 
678. 

By not giving notice of non-applicability of Section II. the 
parties consent to it and so are not denied due process of 
law by it. 

Sexton V. Newark District Telegraph Co., 84 N. J. L. 
85, 86 Atl. 451, 86 N. J. L. 701, 91 Atl. 1070. 

Troth V, MiUville Bottle Works, 86 N. J. L. 558, 91 
Atl. 1031, 98 Atl. 435, 89 N. J. L. 219. 

Nor are they denied of right to trial by jury; the failure 
to give notice of non-applicability of Section II. is a waiver 
of any right to jury trial. 

Sexton V, Newark District Telegraph Co., 84 N. J. L. 
85, 86 Atl. 451, 86 N. J. L. 701, 91 Atl. 1070. 

See also New York Central R. Co. v. White, 243 U. S. 
181, 61 L. Ed. 667, and Hawkins v. Bleakley, 243 U. 
S. 210, 61 L. Ed. 678, as to right to jury trial not 
being guaranteed by 14th Amendment. 

The statute does not impair the obligations of contracts 
made after it took effect nor those entered into before that 
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time. The new contracts were made subject to the provi- 
sions of the law jand the old contracts were modified by the 
failure to give the notice prescribed in this paragraph. 

Sexton V. Newark District Telegraph Co., 84 N. J. L. 
85, 86 Atl. 451, 86 N. J. L. 701, 91 Atl. 1070. 

Troth V. MillviUe Bottle Works, 86 N. J. L. 558, 91 
Atl. 1031, 89 N. J. L. 219, 98 Atl. 435. 

Contract of Hirinir. Trial of Workman. 



While it is probably true that if a workman be given a 
trial for a definite and reasonable time for the purpose of 
ascertaining his abilities with a distinct agreement that there 
will be no compensation, there will not be a contract of hir- 
ing entitling the workman to compensation under Section II. 
of this act in case of injury, where there was no such dis- 
tinct agreement and the circumstances indicate that the un- 
derstanding was that the workman was employed and would 
be disharged if found unsatisfactory there was a contract of 
hiring under Section II. 

Mueller v, Oelkers Mfg. Co., N. J. L. J. 
Comp. Emp. Liab. Cases 71, 36 N. J. L. J. 117. 

Id. Fraud. 

Misrepresentation by a workman as to his age is not such 
fraud as will prevent his administrator from recovering 
compensation under the act in case of his death. 

Havey, Admx., v, Erie R. R. Co., 87 N. J. L. 441, 95 
Atl. 124, 88 N. J. L. 995, 96 Atl. 995. 

Id. Contract Made Outside of the State. Injury in 
State. 

If the injury occurs in New Jersey the New Jersey Act 
will be applied by our courts though the contract may have 
been made elsewhere. 

West Jersey Trust Co. v, P. & R. Ry. Co., 88 N. J. 
L. 102, 95 Atl. 753, reversed on other grounds 90 N. 
J. L. 730, 101 Atl. 1055. 

Davidheiser v. Hay, 87 N. J. L. 688, 94 Atl. 309 and 
1103. 
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American Radiator Co. v. Rogge, 86 N. J. L. ^36, 92 
Atl. 85, Justice Parker, dissenting — see 86 N. J. L. 
441, and 94 Atl. 85, affirmed 93 Atl. 1083, 87 N. J. L. 
314, 62 L. Ed. 54, 38 S. E. 63, 245 U. S. 630. 

It is interesting to note that it has been held in New York 
that recovery can be had under the New York Compensation 
Law if the contract was made in New York even if the 
injury occurred in New Jersey. 

Matter of Post v. Burger & Gohlke, 216 N. Y. 544. 

In the opinion of the majority of the court in the Amer- 
ican Radiator Co. v. Rogge case above mentioned it is said 
that the act declares a public policy of the state. Mr. Jus- 
tice Parker rests his dissent on the ground that the ordi- 
nary principle as to the law of the contract applies, viz., 
that the contract is to be governed by the law of the place 
intended by the parties, which in this case he considers the 
law of the place of the making of the contract. The rule 
that foreign law will not be given effect where to do so 
would be contrary to the settled public policy of the forum 
being apparently quite well established (see 12 C. J. 439, 
and cases cited), it seems that Mr. Justice Parker does not 
consider the New Jersey Compensation Law as declaring a 
public policy but as being merely regulative legislation. The 
reader who wishes to investigate the distinction between 
regulative legislation and legislation declarative of a public 
policy is referred to Thompson v. Taylor, 66 N. J. L. 253, 
quoting Remington v, Wright, 41 N. J. L.'48, and 12 C. J. 
439. 

Contract Made Outside of New Jersey and Accident 
Outside of New Jersey. 

If the injury occurs outside of New Jersey and the con- 
tract was made outside of New Jersey, our act does not 
apply. The fact that at the time the contract was made the 
workman was a resident of New Jersey and the employer a 
corporation registered in this State will not in such case 
prevent a suit for negligence in our courts nor deprive such 
courts of jurisdiction of such suit. 

Hamm v. Rockwood Sprinkler Co., 88 N. J. L. 564, 97 
Atl. 730. 
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Effect of Federal Employers' Liability Act. 

The New Jersey act does not apply in the case of an in- 
jury received in interstate commerce. The Federal Em- 
ployers' Liability Law is exclusive and the State has no 
power to create any presumption to the contrary. 

Winfield v. Erie R. R. Co., 244 U. S. 170, 61 L. Ed. 
1057, 37 Sup. Ct. Rep. 556. 

Rounsaville v. Cent. R. R. of New Jersey, 90 N. J. L. 
176, 101 Atl. 182. 

Brinsko v, Lehigh Valley R. R., 90 N. J. L. 658, 102 
Atl. 390. 

West Jersey Trust Co. v. P. & R., 90 N. J. L. 730, 
101 Atl. 1055. 

N. Y. S. & W. R. R. Co. V, Newbaker, 90 N. J. L. 713, 
101 Atl. 1054. 

Whitecraft v, Pennsylvania R. R. Co., 36 N. J. L. J. 
182. 

The decision of the United States Supreme Court in Win- 
field V. Erie R. R. Co., above mentioned renders obsolete 
what was said in several New Jersey decisions to the ef- 
fect that the Federal act did not render the New Jersey act 
non-applicable to cases of interstate commerce where there 
was no negligence of the employer. 

It had t)een recognized in New Jersey that in so far as 
the New Jersey act"^^ conflicts with the Federal law in regu- 
lation of interstate commerce the Federal law is paramount. 

Grybowski v, Erie R. R. Co., 88 N. J. L. 1, 95 Atl. 764, 
affirmed 89 N. J. L. 361, 98 Atl. 1085. 

In Lincks v, Erie R. R. Co., 103 Atl. 176, and Brinsko v, 
Lehigh Valley R. R. Co., 90 N. J. L. 658, 102 Atl. 390, it 
was said that the Federal Employers' Liability Act does not 
preclude the application of the New Jersey act to the case 
of an interstate carrier's employe who at the time of ac- 
cident was engaged in intrastate commerce. 

Accidents Outside of the State. Contract Made in 
State. 

In Deeny v. Wright & Cobb Lighterage Co., 36 N. J. L. J. 
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121, N. J. L. J. Comp. Emp. Liab. Cases 76, it was held that 
Section II. governs in cases where the injury happened out- 
side of New Jersey, if the employment was begun in this 
State. 

In Clark v. Camden Pottery Co. (unreported) a work- 
man was allowed compensation for injury by accident which 
happened in Pennsylvania on the ground that the work he 
was doing in Pennsylvania was merely an incident of, his 
contract which was in general for the same work in New 
Jersey. 

In Rounsaville v. Central R. R. of New Jersey, 87 N. J. 
L. 371, 94 Atl. 392, it was held that the New Jersey act ap- 
plies to an injury outside the State when the contract was en- 
tered within the State. (The reversal of this case in 90 N. 
J. L. 176, 101 Atl. 182 was on another ground.) 

Effect of Admiralty and Maritime Jurisdiction of the 
Federal Courts. 

In Southern Pacific Company v. Jensen, 244 U. S. 206, 
61 L. Ed. 1086, 37 Sup. Ct. Rep. 524, a stevedore was held 
not entitled to recover compensation under the Workmen's 
Compensation Law of New York as that law interfered 
with the admiralty and maritime jurisdiction of the United 
States Courts and was inconsistent with the policy of Con- 
gress as manifested by Rev. Stat., sees. 4283, 4285; c. 121, 
23 Stat. 57. The same reasoning would have applied to the 
New Jersey act. 

Congress then passed amendments to the Judicial Code, 
sections 24 and 256, which were approved Oct 6, 1917. 

As amended those sections read as follows : 

Judicial Code, sec. 24, as amended Oct. 6, 1917. 

District Courts. Original Jurisdiction. 

(3) Of Admiralty Causes, Seizures and Prizes. 

Third. Of all civil causes of admiralty and maritime ju- 
risdiction, saving to suitors in all cases the right of a com- 
mon law remedy where the common law is competent to give 
it, and to claimants the rights and remedies under the Work- 
men's Compensation Law of any state; of all seizures on land 
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or waters not within admiralty and maritime jurisdiction; 
of all prizes brought into the United States and of all pro- 
ceedings for the condemnation of property taken as prize. 

(The 1917 amendment inserted the words in italics.) 

U. S. Comp. Stat. (1917 Supp.) 37, 40 Stat, at Large 
395. 

Judicial Code, Sec. 256, as amended Oct. 6, 1917. 

Cases in Which Jurisdiction of United States Courts Shall 
Be Exclusive of State Courts. 

Third. Of all causes of admiralty and maritime jurisdic- 
tion, saving to suitors in all cases the right of a common law 
remedy where the common law is competent to give it, and 
to claimants the rights and remedies under tite Workmen^s 
Compensation Law of any state, 

(The 1917 amendment inserted the words in italics.) 
U. S. Comp. Stat. (1917 Supp.) 39, 40 Stat, at Large 
395. 

These amendments are not retroactive and do not validate 
previously begun proceedings over which the court had no 
jurisdiction. 

Coons V. Kennedy, 103 Atl. 207. 

In Berton v, Tietjen & Lang Dry Dock Co., 219 Fed. 763, 
a suit in U. S. District Court to recover workmen's 
compensation was dismissed. 

Nature of the Presumption. 

This paragraph creates an irrebuttable presumption in the 
absence of an express contract or notice as therein pro- 
vided, of the assent of the parties to a new contract or quasi- 
contract whereby in case of injury or death there should be 
compensation according to the statutory scheme. 

West Jersey Trust Co. v, P. & R. Ry. Co., 88 N. J. L. 
102, 95 Atl. 753. 

American Radiator Co. v. Rc^ge, 86 N. J. L. 436, 92 
Atl. 85, 87 N. J. L. 314, 93 Atl. 1083, 62 L. Ed. 154, 
38 Sup. Ct. Rep. 63, 245 U. S. 630. 



m 
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Contracts of Minors. Constitutionality. 

In a suit by an infant the court will not at the request of 
an employer pass upon the constitutionality of so much of 
this paragraph as provides that the infant's contract shall 
be presumed to be subject to Section II. 

Hoey V. Superior Laundry Co., 88 Atl. 823. 

Nor will the court consider the question if neither party 
is an infant. 

Sexton V. Newark, etc., Co., 84 N. J. L. 85, 86 Atl 451, 
affirmed 86 N. J. L. 701, 91 Atl. 1070. 

This paragraph does not seek to bind a minor without 
his election; it merely prescribes how election may be made 
in case of minor. Hence, Art. IV, Sec. 7, Par. 4, of New 
Jersey Constitution, requiring the purpose of an act to be 
stated in its titfe, is not violated because the title of this act 
does not express a purpose to bind minors without their 
election. 

Young V. Sterling Leather Works, 102 Atl. 395. 

The disability of infancy, not being a property right, can 
be taken away by the legislature. 

Young V. Sterling Leather Works, 102 Atl. 395. 

Id. Avoidance by Minor. 

The contract for Section II. is binding upon minor and 
adult alike. 

Young V. Sterling Leather Works, 102 Atl. 395. 

Id. Minors Employed in Violation of Child Labor 
Law. 

The presumption of acceptance of Section II. of this law 
does not apply to contracts of minors hired in violation of 
the Child Labor Law, so an infant illegally employed may 
sue as at common law. 

Hetzel, Jr. v. Wasson Piston Ring Co., 89 N. J. L. 201, 
98 Atl. 306. 

A parent, however, who violates the Child Labor Law, in 
permitting his child to work contrary to the said law cannot 

—4 
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recover anything in a common law action for expenses and 
loss of services. 

Hetzel, Sr., v. Wasson Piston Ring Co., 89 N. J. L. 205, 
98 Atl. 308. 

It might be noted that in one case a bill in chancery has 
been filed seeking to enjoin an infant from prosecuting an 
action at law for more than the nature of his injury would 
entitle him to receive under the Workmen's Compensation 
Law, the basis of the bill being that the minor had falsely 
represented himself to be of proper age to be employed un- 
der the Child Labor Law, and that while at law an infant is 
conclusively presumed incapable of fraud the rule in equity 
as laid down in Hayes v, Parker, 41 N. J. Eq. 630, is other- 
wise, and that in equity the misrepresentation as to his age 
by the infant was such fraud as should preclude him from 
receiving a greater sum than he would have been entitled to 
receive if his representations had been true, in other words he 
should not be allowed to profit by hi« own wrong. 

Liondale Bleach, Dye & Print Works v, Cline, Chancery 
Docket 44, page 438. 

Id. Form and Sufficiency of Notice of Non- applicabil- 
ity of Section n. 

When the employe is a minor the notice that Section IL 
will not apply must be given to his parent or guardian. 

Troth V. Millville Bottle Works, 86 N. J. L. 558, 91 
Atl. 1031, 89 N. J. L. 219, 98 Atl. 435. 

Brost V, Whital-Tatum Co., 89 N. J. L. 531, 99 Atl. 
315. . 

No particular manner of service of the notice is required ; 
it is sufficient if actual notice to the person to be effected be 
conveyed to him. 

Brost V. Whital-Tatum Co., 89 N. J. L. 531, 99 Atl. 
315. 

A notice on the pay envelope in the following words: 
"Employes take notice that the provisions of Section II. of 
the Employers' Liability Act, approved April 4th, 1911, 
chapter 95, of the law of 1911 are not intended by this cor- 
poration to apply to its contract of hiring with you," in a 
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« 

case where a minor gave his wages to his father when he 
was home and to his mother when he was not, and the father 
testified that he had received at least one of the pay en- 
velopes with the printed notice on it and with that notice in 
mind let the boy go to work afterwards, was held sufficient 
to prevent Section II. from governing. 

Brost V, Whital-Tatum Co., 89 N. J. L. 531, 99 Atl. 
315. 

Substantially the same form of notice as that given above 
in the pay envelopes and posted around the works of an em- 
ployer was held insufficient in Troth v, MiUville Bottle 
Works, 86 N. J. L. 558, 91 Atl. 1031, 89 N. J. L. 219, 98 
Atl. 435. The difference between the cases lies in the fact 
that in the Brost case it appeared that the father had re- 
ceived the notice while in the Troth case that did not ap- 
pear. 

Termination of the Contract. 

10. The contract for the operation of the provisions 
of Section 11. of this act may be terminated by either 
party upon sixty days' notice in writing prior to any ac- 
cident. 

Schedule of Compensation, as Amended by Chapter 174 
of Laws of 1913. 

11. Following is the schedule of compensation: 

Temporary Disability. Maximum. Minimum. 

(a) For injury producing temporary disability, fifty 
per centum of the wages received at the time of injury, 
subject to a maximum compensation of ten dollars per 
week and a niinimum of five dollars per week. 

Proviso if Wages under Five Dollars Weekly. 

Provided, that if at the time of injury the employe 
received wages of less than five dollars per week, then 
he shall receive the full amount of such wages per week. 
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300 Weeks' Compensation Only. 

This compensation shall be paid during the period of 
such disability, not, however, beyond three hundred 
weeks. 

Complete Disability. Maximum and Minimum. 

(b) For disability total in character and permanent 
in quality, fifty per centum of the wages received at the 
time of injury, subject to a maximum compensation of 
ten dollars per week and a minimum of five dollars per 
week. 

Proviso if Wages under Five Dollars Weekly. 

Provided, that if at the time of injury the employe 
receives wages of less than five dollars per week, then 
he shall receive the full amount of wages per week. 

400 Weeks' Compensation Only. 

This compensation shall be paid during the period of 
such disability, not, however, beyond four hundred 
weeks. 

Partial Disability. 

(c) For disability partial in character but perman- 
ent in quality, the compensation shall be based upon the 
extent of such disability. In cases included by the fol- 
lowing schedule the compensation shall be that named 
in the schedule, to wit: 

Thumb. 

For the loss of a thumb, fifty per centum of daily 
wages during sixty weeks. 

First Finger. 

For the loss of a first finger, commonly called index 
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finger, fifty per centum of daily wages during thirty- 
five weeks.^ 

Second Finger. 

For the loss of a second finger, fifty per centum of 
daily wages during thirty weeks. 

Third Finger. 

For the loss of a third finger, fifty per centum of daily 
wages during twenty weeks. 

Fourth Finger. 

For the loss of a fourth finger, commonly called little 
finger, fifty per centum of daily wages during fifteen 
weeks. 

Phalange. 

The loss of the first phalange of the thumb, or of any 
finger, shall be considered to be equal to the loss of one- 
half of such thumb, or finger, and compensation shall be 
for one-half of the periods of time above specified, and 
compensation for the loss of one-half of the first phal- 
ange shall be for one-fourth of the periods of time above 
specified. 

More Than One Phalange. Proviso. 

The loss of more than one phalange shall be consid- 
ered as the loss of the entire finger or thumb; provid- 
ing, however, that in no case shall the amount received 
for more than one finger exceed the amount provided 
in this schedule for the loss of a hand. 

Great Toe. 

For the loss of a great toe, fifty per centum of daily 
wages during thirty weeks. 
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Other Toes. 

. For the loss of one of the toes other than a great toe, 
fifty per centum of daily wages during ten weeks. 

Phalange of Toe. 

For the loss of the first phalange of any toe shall be 
considered to be equal to the loss of one-half of such 
toe, and compensation shall be one-half of the amount 
above specified. 

More Than One Phalange. 

The loss of more than one phalange shall be consid- 
ered as the loss of the entire toe. 

Hand. 

For the loss of a hand, fifty per centum of daily wages 
during one hundred and fifty weeks. 

Arm. 

For the loss of an arm, fifty per centum of daily wages 
during two hundred weeks. 

Foot. 

For the loss of a foot, fifty per centum of daily wages 
during one hundred and twenty-five weeks. 

Leg. 

For the loss of a leg, fifty per centum of daily wages 
during one hundred and seventy-five weeks. 

Eye. 

For the loss of an eye, fifty per centum of daily wages 
during one hundred weeks. 

Both Hands. Total Disability, &c. 
The loss of both hands or both arms, or both feet or 
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both legs, or both eyes, or of any two thereof, shall consti- 
tute total and permanent disability, to be compensated 
according to the provisions of clause (b). 

In Other Oases. Relative Oompensation. 

In all other cases in this class, or where the useful- 
ness of a member or any physical function is perma- 
nently impaired, the compensation shall bear such rela- 
tion to the amounts stated in the above schedule as the 
disabilities bear to those produced by the injuries named 
in the schedule. Should the employer and employe be 
unable to agree upon the amount of compensation to be 
paid in cases not covered by the schedule, the amount 
of compensation shall be settled according to the provi- 
sions of paragraph twenty hereof. 

maximum and Minimum. 

The amounts specified in this clause are all subject to 
the • same limitations as to maximum and minimum aa 
are stated in clause (a). 

In Oase of Death of Person Receiving Oompensation. 

In case of the death of a person from any cause other 
than the accident, during the period of payments for 
permanent injuiy, the remaining payments shall be paid 
to his or her dependents, according to the provisions of 
paragraph twelve of this act, or, if no dependents, the re- 
maining amount due, but not exceeding one hundred dol- 
lars, shall be paid in a lump sum to the proper person for 
funeral expenses. 

As originally passed by P. L. 1911, page 137, paragraph 
11 read as follows: 

"Schedule of Payments. Temporary Disability. Pro- 
viso. 

11. Following is the schedule of compensation: 



56 Workmen's Compensation Law. 

(a) For injury producing temporary disability, fifty per 
centum of the wages received at the time of injury, subject 
to a maximum compensation of ten dollars per week and 
a minimum of five dollars per week; provided, that if at 
the time of injury the employe receives wages of less than 
five dollars per week, then he shall receive the full amount 
of such wages per week. This compensation shall be paid 
during the period of such disability, not, however, beyond 
three hundred weeks. 

Complete Disability. Proviso. 

(b) For disability total in character and permanent in 
quality, fifty per centum of the wages received at the time 
of injury, subject to a maximum compensation of ten dol- 
lars per week and a minimum of five dollars per week; 
provided, that if at the time of injury the employe receives 
wages of less than five dollars per week, then he shall re- 
ceive the full amount of wages per week. This compensa- 
tion shall be paid during the period of such disability, not, 
however, beyond four hundred weeks. 

« 

Partial Disability. 

(c) For disability partial in character but permanent in 
quality, the compensation shall be based upon the extent 
of such disability. In cases included by the following 
schedule the compensation shall be that named in the sched- 
ule, to wit : 

Thumb. 

For the loss of a thumb, fifty per centum of daily wages 
during sixty weeks. 

First Finger. 

For the loss of a first finger, commonly called index fin- 
ger, fifty per centum of daily wages during thirty-five weeks. 

Second Finger. 

For the loss of a second finger, fifty per centum of daily 
wages during thirty weeks. 
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Third Finger. 

For the loss of a third finger, fifty per centum of daily 
wages during twenty weeks. 

Fourth Finger. 

For the loss of a fourth finger, commonly called little 
finger, fifty per centum of daily wages during fifteen weeks. 

Phalange. 

The loss of the first phalange of the thumb, or of any 
finger, shall be considered to be equal to the loss of one-half 
of such thumb, or finger, and compensation shall be one- 
half the amounts above specified. 

More Than One Phalange. Proviso. 

The loss of more than one phalange shall be considered as 

the loss of the entire finger or thumb; providing, however, 

that in no case shall the amount received for more than one 

finger exceed the amount provided in this schedule for the 

loss of a hand. 

» 

Great Toe. 

For the loss of a great toe, fifty per centum of daily wages 
during thirty weeks. 

Other Toes. 

For the loss of one of the toes other than a great toe, 
fifty per centum of daily wages during ten weeks. 

Phalange of Toe. 

For the loss of the first phalange of any toe shall be con- 
sidered to be equal to the loss of one-half of such toe, and 
compensation shall be one-half of the amount above speci- 
fied. 

More Than One Phalange. 

The loss of more than one phalange shall be considered 
as the loss of the entire toe. 
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Hand. 

For the loss of a hand, fifty per centum of daily wages 
during one hundred and fifty weeks. 

Arm. 

For the loss of an arm, fifty per centum of daily wages 
during two hundred weeks. 

Foot. 

For the loss of a foot, fifty per centum of daily wages 
during one hundred and twenty-five weeks. 

Leg. 

For the loss of a leg, fifty per centum of daily wages 
during one hundred and seventy-five weeks. 

Eye. 

For the loss of an eye, fifty per centum of daily wages 
during one hundred weeks. 

« 

Both Hands, etc. 

The loss of both hands, or both arms, or both fe^t, or 
both legs or both eyes, or of any two thereof, shall consti- 
tute total and permanent disability, to be compensated ac- 
cording to the provisions of clause (b). 

In Other Oase9. 

In all other cases in this class the compensation shall bear 
such relation to the amounts stated in the above schedule 
as the disabilities bear to those produced, by the injuries 
named in the schedule. Should the employer and employe 
be unable to agree upon the amount of compensation to be 
paid in cases not covered by the schedule, the amount of 
compensation shall be settled according to the provisions of 
paragraph twenty hereof. 

Maximum and Minimum Amounts. 

The amounts specified in this clause are all subject to 
the same limitations as to maximum and minimum as are 
stated in clause (a)." 
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Compensation. Statute the Only Ouide. 

Any award must follow the statute; with its fairness the 
court has nothing to do. 

O'Connell v, Simms Magneto Co., 89 Atl. 922, 85 N. 
J. L. 64. 

An award must be limited to the amount named in the 
statute. Neither the age of the injured, nor his expectation 
in life should vary the compensation. The only variance 
contemplated by the statute is that caused by a difference in 
wages earned. 

Bateman Mfg. Co. v. Smith, 85 N. J. L. 409, 89 Atl. 
979. 

The statement by the Common Pleas, "The petitioner can 
never again work at his trade as a machinist and must con- 
fine his employment to occupations that will never produce 
more than small compensation," does not indicate that the 
court^ based the percentage of disability upon the character 
of work in which the workman was engaged. It simply re- 
lates to the effect the injury had on the earning capacity. 

International Motor Company v, Purcell, 103 Atl. 860. 

Temporary Disability. 

In Creagh v. The Nitram Co., N. J. L. J. Comp. Emp. Liab. 
Cases 50; 35 N. J. L. J. 328, the Essex Common Pleas con- 
sidered temporary disability as extending to such time as 
the injured employe is sufficiently recovered from the ef- 
fects of the injury to enable him to resume his usual occu- 
pation or some other of a similar character. The judgment 
of the Common Pleas was affirmed, 84 N. J. L. 243, 86 Atl. 
435. 

In Vishney v. Empire Steel & Iron Co., 87 N. J. L. 481, 
95 Atl. 143, it was said that temporary disability is a 
condition that exists until the injured workman is as far 
restored as the permanent character of the injuries will 
permit. An apt illustration is a case where there has been 
a loss of both arms. The temporary disability lasts until 
the stumps are healed and the injured is able to get about. 

The cases of Kelley v. The Seltzer Bennett Co., 38 N. J. 



60 Workmen's Compensation Law. 

L. J. 336, and McManus v. The Barbour Flax Spinning Co., 
40 N. J. L. J. 118, are to the same effect as the case last men- 
tioned. The Kelley y. The Seltzer Bennett case however 
adds that a very fair test of the discontinuance of tem- 
porary disability, although not by any means an exclusive 
one, is shown by the return of the employe to a service the 
money compensation of which is approximately that of his 
employment at the time of injury. 

Classifying "consolidation" of two inches of the left lung 
as temporary after it had healed as much as it would ever 
heal is erroneous. 

Birmingham v. Lehigh & Wilkesbarre Coal Co., 95 Atl. 
242. 

This paragraph does not require that "temporary disabil- 
ity'' be total, but includes within that term any disability 
of a temporary character, which to any degree impairs the 
earning capacity of the injured person by depriving him 
of the use of the physical functions existing before the 
accident. 

International Motor Co. v, Purcell, 103 Atl. 860. 

Id. Negligent Treatmei^t. 

Where the workman had not put in motion such physical 
treatment and use of a hand as would encourage its res- 
toration to the normal condition, he was allowed compen- 
sation for such period as would have been reasonably re- 
quired for a normal condition to result, which was modified 
upon a later application, the injury having lasted longer 
than the time for which compensation was allowed. 

Reimer v. Morris Plains State Hospital, 37 N. J. L. J. 
179. 

Permanent Disability. 

That a man has resumed his usual calling at no reduc- 
tion in wages is not a bar to the recovery of compensation 
for permanent disability. The term disability is not re- 
stricted to such disabilities as impair present earning power 
at the particular occupation, but embraces any loss of phys- 
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ical function which detracts from the former efficiency of 
the body or its members in the ordinary pursuits of life. 

Burbage v. Lee, 87 N. J. L. 36, 93 Atl. 859. 

Pressy v, De Zeng Standard Co., 86 N. J. L. 469, 92 
Atl. 278, affirmed 88 N. J. L. 382, 96 Atl. 11Q2. 

Burd V, Richardson & Boynton, 40 N. J. L. J. 84. 

In another case the rule is stated to be that the act does 
not provide compensation for mere disfigurement, but where 
the disfigurement leaves a man in such a condition that he 
cannot get work at his former employment or similar em- 
ployment it would seem to present a case which comes 
within the act. ... In this case the workman had been 
disfigured but his power to do work had not been lessened, 
and there was a failure of proof that the results of the ac- 
cident had interfered with the workman's chances to get 
work. Compensation for permanent disability was denied. 

Clooney v. Crescent Glass Specialty Co., 37 N. J. L. 
J. 82. 

In Bodewig v. Hubert, 39 N. J. L. J. 172, it was said that 
no provision is specifically made for disfigurement, so that it 
appears necessary that there be a loss or an impairment or 
both. The disability is not so much, if at all, in failing ^o 
obtain employment as it is in the inability of the employe 
to execute his work. 

In Ecedi v. Corn Products Refining Co., 40 N. J. L. J. 
267, it was held that a disfigurement of such a character 
as to preclude or seriously interfere with the procurement 
of employment by the employe is a disability. An award for 
40 weeks was made in this case for disfigurement. 

The fact that a workman was paid wages by an employer 
for services of a less exacting character rendered after an 
accident does not affect the amount of compensation to be 
awarded in the absence of agreement (if such an agree- 
ment can legally be made) that such payments were on ac- 
count of compensation. 

International Motor Co. v. Purcell, 103 Atl. 860. 

The Common Pleas should deal with the case as it finds 
it, so if a condition would be permanent unless removed by 
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an operation any award should be based on permanent dis- 
ability. 

Feldman v, Braunstein, 87 N. J. L. 20, 93 Atl. 679. 

McNally v, Hudson & Manhattan, 87 N. J. L. 455, 95 
Atl. 122, affirmed 88 N. J. L. 729, 96 Atl. 293. 

It had been previously held in Hanglin v. Swift & Co., 37 
N. J. L. J. 81, that where the evidence was uncontradicted 
that, by an operation the workman could be relieved from 
any effect of the injury, there should be no compensation 
for permanent disability, and in O'Brien v. Holmes, 37 N. J. 
L. J., an award of 24 weeks for hernia had been based on 
the idea that as the condition was curable by operation there 
was no permanent disability. 

The cases of the higher courts above mentioned do not 
seem to signify that if the condition is removable by a minor 
operation, involving no risk of life, the workman can re- 
fuse to submit to operation and profit by such refusal. In 
that case he would seem to be suffering from his own un- 
reasonableness and not from the accident. See notes on 
refusal of operation as breaking the chain of causation on 
page 12. 

In 38 N. J. L. J. 230, there is an editorial note concerning 
the case of Addy v, Reilly, 38 N. J. L. J. 171, pointing out a 
danger of the decision opening the door to fraud and ma- 
lingering by carrying the awards into the realms of com- 
plaint which can be determined solely by the testimony of 
the injured. The things referred to are (1) inability to sit 
long in one position, (2) slightly increased nervousness, (3) 
loss of some control of the functions of nature, (4) weak- 
ness of back and (5) detrimental effect upon general health. 

Partial Disability. Explanation of. 

The loss of one leg is a partial disability and not a total 
disability. Compensation for it should be for 175 weeks. 

Bateman Mfg. Co. v. Smith, 85 N. J. L. 409, 89 Atl. 
979. 

Total DisabiUty. 

A total disability is a disability total in character which 
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words refer to the character of the disability considered in 
itself and not to the effects produced which have no fixed 
character, but vary with the peculiarities of each individual. 

Bateman Mfg. Co. v. Smith, 85 N. J. L. 409, 89 Atl. 979. 

Relative Oompensation. Other Oases. 

The rule is that the compensation for an injury not named 
in the schedule is in the same proportion to the amount 
given by schedule as the injury is tothat named therein. 

White V. Lauter Co., 37 N. J. L. J. 175. 

The statutory mandate that in cases not covered by the 
schedule the compensation shall bear such relation to the 
amounts named in the schedule as the disability bears to 
those produced by the injuries named in the schedule, is 
violated by an award that allows more for an injury to the 
ankle than the schedule gives for loss of a foot. 

Rakiec v. D., L. & W. R. Co., 88 Atl. 953. 

Compensation for injury to ankle cannot exceed the 
amount allowable for loss of a foot ; whether it should equal 
that should be determined by the trial judge. 

Rakiec v, D., L. & W. R. Co., 88 Atl. 953. 

An award for a partial injury .to the motion of the arm 
of the same compensation as the statute allows for the loss 
of an arm, is not in compliance with the statutory mandate 
that the compensation shall bear such relation to the amounts 
stated in the schedule as the disabilities bear to those pro- 
duced by the injuries named in the schedule. 

Barbour Flax Spinning Co. v, Hagerty, 89 Atl. 919, 85 
N. J. L. 407. 

As there was no evidence that the disabilities of the 
petitioner stood to total disability in the proportion of 340 to 
400, the statutory mandate concerning injuries not named 
in the schedule, was violated by the following award: 

For temporary disability, covering 
fracture of skull, broken collar 
bone and ribs 40 weeks. 

Injury to eye 65 weeks. 

Paralysis of right side of mouth. . . . 100 weeks. 
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Injury to right nostril 35 weeks. 

Impairment of hearing of right ear. . 50 weeks. 
Impairment of right arm 50 weeks. 

Making a total of 340 weeks' pay. 

O'Connell v. Simms Magneto Co., 89 Atl. 922, 85 N. 
J. L. 64. 

The statute contemplated other disabilities total in char- 
acter and permanent in quality besides those enumerated. 

Safety Insulated Wire & Cable Co. v, Hudson, Com- 
mon Pleas, 90 N. J. L. 114, 100 Atl. 846. 

Where there is an injury to both eyes compensation should 

be based on total disability and should be for such propor- 

. tion of 400 weeks as the condition bears to total disability. 

Vishney ?/. Empire Steel & Iron Co., 87 N. J. L. 481, 95 
Atl. 143. 

In the case of partial but permanent loss of the usefulness 
of both eyes or the case of two other permanent partial dis- 
abilities, compensation should bear such relation to compen- 
sation for total and permanent disability as the partial but 
permanent disabilities collectively bear to total and perma- 
nent disability. 

Orlando v, Ferguson, 90 N. J. L. 553, 102 Atl. 155. 

D. V. G. Mfg. Co. V, Sorrentino, 41 N. J. L. J. 142, 103 
Atl. 190. 

In International Motor Co. v, Purcell, 103 Atl. 860, evi- 
dence was considered by Mr. Justice Bergen and held to 
sustain a finding that the injury to employe's eyes amounts 
to nearly one-half a total disability of both eyes. 

In Earle v. Hightstown Smyrna Rug Co., 37 N. J. L. J. 
11, there ,was a question of fact as to extent of disability- 
resulting from an injury to eye, ear and skull, paralysis of 
mouth and injury to teeth and jaw. 

In O'Connor v. Babcock & Wilcox Co., 37 N. J. L. J. 275, 
the loss of the physical functions of the kidneys, the loss of 
one kidney and the consequent strain on the other was held 
to amount to a disability 75^ of total. 



I 
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The loss of a testicle was held to entitle a workman to 
nothing for permanent disability in Coslett v. Shoemaker, 
38 N. J. L. J. 116, and Stewart v. O'Brien-Bauknecht Co. 
(Passaic Common Pleas, unreported). In Hudson and Mer- 
cer, Common Pleas, awards have been made for a similar loss. 

In Vrolblick v. Radtke, 38 N. J. L. J. 267, an injury to 
foot and ankle was held to amount to 40% of loss of foot. 

In Dubinski v. Eureka Flint & Spar Co., 38 N. J. L. T 
272, the award was for injury to tear sac and tear duct for 
25% of loss of eye and for injury to nose 60 weeks. 

In Kelley v. The Seltzer- Bennett Co., 38 N. J. L. J. 336, 
an award for injuries to foot and leg below knee was made 
for the loss of 20% of the use of leg notwithstanding the 
employer's contention that this was out of harmony with the 
amputation provisions of paragraph 23. 

In McNeil v. Mountain Ice Co., 38 N. J. L. J. 346, a loss 
of brain substance was considered as producing a 90% total 
permanent disability. 

Where in case of injury to thumb and fingers the thumb 
remains intact the disability is based upon the injuries to 
the fingers and not upon percentage of hand. 

Fountona v. American Rubber Co., 39 N. J. L. J. 92. 

In Bodewig v. Hubert, 39 N. J. L. J. 172, a facial injury 
from a bum was held to amount to 15% of total disability. 

Where a hernia can be held in place by a truss the phys- 
ical disability is from 10% to 15%. 

Zabory v. Thompson Machine Co., 39 N. J. L. J. 56. 
Stoffa V. Empire Steel & Iron Co., 39 N. J. L. J. 175. 

In Newbaker 7/. N. Y. S. & W. R. R. Co., 38 N. J. L. J. 
175, there was an award of 177 7/9 weeks for a hernia. 

Where the injuries to a workman are such that there is 
nothing in the schedule of specific amounts allowed for par- 
ticular injuries in paragraph 11 with which to compare them 
the loss should be compared with total permanent disability. 

Adde V. Reilly, 38 N. J. L. J. 171. 
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In Van Home v, Whitney, 39 N. J. L. J. 282, there was 
an award of 75% of loss of a hand in favor of an employe 
whose condition was that two fingers of the hand remained 
to the extent of half of phalange — there was a loss of some 
of the thumb and an impairment of the wrist. 

An injury at the elbow is not covered by the provision 
of paragraph touching amputations "between" elbow and 
wrist, so if the impairment is not below the elbow the basis 
of compensation is percentage of loss of arm. 

Smith V, Hercules Powder Co., 39 N. J. L. J. 312. 

In Kozloski v. The Central R. R. Co., 40 N. J. L. J. 179, 
the fact that for a permanent disability amounting to a 25 % 
loss of usefulness of arm but 50 weeks would be allowed 
was considered as requiring the award for a 25% loss which 
would only continue for two years to be for a lesser sum and 
accordingly 40 weeks was allowed. (This result is quite 
a reasonable one but its correctness is doubtful, to say the 
least, when we remember that paragraph 11 (a) says com- 
pensation for temporary disability shall be paid during the 
period of disability, not, however, beyond 300 weeks.) 

When both hands are impaired the award should be for 
percentage of total disability. A thirty per cent loss of the 
right hand and a ten per cent loss of left hand by adding 
and dividing by two makes an average loss of 20% of total 
disability for which compensation is for 20% of 400 weeks 
or 80 weeks. 

4 

Ecedi V. Com Products Refining Co., 40 N. J. L. J. 267. 

Where an index finger was fractured at the first phalange, 
the middle finger injured, manifested by thickening of third 
phalange, which suffered a slight fracture, the ring finger 
suffered a chipping off of a small piece of bone, being an 
oblique fracture thereof and there was injury to metacarpal 
joint which was thickened and stiff, it was held that the 
proper basis for an award was the percentage of loss of hand 
(and not by allowing for each finger and then adding for 
per cent loss of hand). 

Smith V. Richardson & Boynton Co., 41 N. J. L. J. 148. 
An award for an injury to hand and forearm of more 
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than would be allowed for amputation between the elbow 
and wrist is not necessarily improper. 

Blackford v. Green, 87 N. J. L. 359, 94 Atl. 401, 89 N. 
J. L. 357, 100 Atl. 1069. 

In Holley v, D. L. & W. R. R. Co., 41 N. J. L. J. 151, an 
award was made for 50% of total disability for flat feet, 
each foot being disabled to the extent of 50%. 

There can be no award for more than 400 weeks. 

Birmingham v. Lehigh & Wilkesbarre Coal Co., 95 Atl. 
242. 

Since the 1913 amendment the rule laid down in James 
A. Banister Co. v. Kriger, 84 N. J. L. 30, 85 Atl. 1027, 
repeated in Maziarski v. George A. Ohl & Co., 93 Atl. 110, 
86 N. J. L. 110, that amount of compensation and not time 
is to be divided does not apply. 

See Blackford v. Green, 87 N. J. L. 359, 94 Atl. 401, 
89 N. J. \L, 357, 100 Atl. 1069. 

Death of Person Beceiving Oompensation. 

The 1913 amendment of this paragraph is not retroactive 
and the death of a person entitled to compensation before 
the lapse of the maximum number of weeks for which stat- 
ute authorized compensation terminated the right to com- 
pensation under the 1911 law. 

Erie Ry. Co. v. Calloway, 102 Atl. 887. 

Compensation in Case of Death. As Amended by Chapter 
244, Laws of 1914, page 499. 

12. In case of death compensation shall be computed, 
but not distributed on the following basis : 

(1) Actual Dependents. Basis of Computation. 

For one dependent; thirty-five per centum of wages. 
For two dependents, forty per centum of wages. For 
three dependents, forty-five per centum of wages. For 
four dependents, fifty per centum of wages. For five de- 
pendents, fifty-five per centum of wages. For six or 
more dependents, sixty per centum of wages. 
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Dependents. 

The term * * dependents ' ' shall apply to and include any 
or all of the following who are dependent upon deceased 
at the time of accident or death, namely: husband, wife, 
parents, step-parents, grandparents, children, step-chil- 
dren, grandchildren, posthumous child, illegitimate chil- 
dren, brothers, sisters, half-brothers, half-sisters. 
Legally adopted children shall, in every particular, be 
considered as natural children; provided, however, that 
dependency shall be presumed as to a widow who was liv- 
ing with her husband at the time of his decease, and chil- 
dren ''under the age of eighteen years; step-children and 
illegitimate children shall be presumed to be dependent 
when they were part of the decedent's household at the 
time of his death. Every provision of this act applying 
to one class shall be equally applicable to the other. 

If Dependent Die or Widow Bemarry. 

Should any dependent of a deceased employe die dur- 
ing the period covered by such weekly payments, or 
should the widow of the deceased employe remarry dur- 
ing such period, the right of such dependent or of such 
widow to compensation under this section shall cease. 

Distribution of Compensation in Case of Death. 

Compensation shall be computed upon the foregoing 
basis. Distribution shall be made among dependents, if 
more than one, according to the order of the judge of the 
Court of Common Pleas, who shall, when applied to for 
that purpose, determine, upon the facts being presented 
to him, the proportion to be paid to or in behalf of each 
dependent according to the relative dependency. 

Payment for Infants. 

Payment on behalf of infants shall be made to the sur 
viving parent, if any. 
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As Amended 1914. Sickness and Burial Expenses. 

(2) If death results from the accident, whether there 
be dependents or not, expenses of last sickness and burial, 
the cost of burial, however, not to exceed one hundred 
dollars. 

Orphans and Minors. 

In computing compensation to orphans or other chil- 
dren, only those under eighteen years of age shall be in- 
cluded, and only during the period in which they are un- 
der that age, at which time payment on account of such 
child shall cease; provided, however, that payments to 
such physically or mentally deficient children as are for 
such reason dependent shall continue during the full 
term of compensation payment. 

Weekly Oompensation. Proviso. Where Wages Less 
Than Five Dollars Weekly. 

The compensation in case of death shall be subject to a 
maximum compensation of ten dollars per week aud a 
minimum of five dollars per week; provided, that if at 
the time of the injury the employe receives wages of less 
than five dollars per week, then the compensation shall 
be the full amount of such wages per week. 

Duration. 

This compensation shall be paid during three hundred 
weeks. 

Aliens Excepted. 

Compensation under this schedule shall not apply to 
alien dependents not residents of the United States. 

As originally enacted, P. L. 1911, page 139, this para- 
graph read as follows: 
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''Basis of Compensation in Case of Death. 

12. In case of death compensation shall be computed but 
not distributed on the following basis : 

(1) Actual dependents. 

If orphan or orphans, a minimum of twenty-five per cen- 
tum of wages of deceased, with ten per centum additional 
for each orphan in excess of two, with a maximum of sixty 
per centum. 

If widow alone, twenty-five per centum of wages. 

If widow and one child, forty per centum of wages. 

If widow and two children, forty-five per centum of 
wages. 

If widow ^nd three children, fifty per centum of wages. 

If widow and four children, fifty-five per centum of 
wages. 

If widow and five children or more, sixty per centum of 
wages. 

If widow and father or mother, fifty per centum of 
wages. 

If grandparents, grandchildren, or minor, or incapacitated 
brothers or sisters, twenty-five per centum of wages. 

Distribution of Compensation in Case of Death. 

Compensation in case of death shall be computed on the 
basis of the foregoing schedule, but shall be distributed ac- 
cording to the laws of this State providing for the distribu- 
tion of the personal property of an intestate decedent, unless 
decedent has in fact left a will. 

(2) No dependents. 

Sickness and Burial. 

Expenses of last sickness and burial not exceeding two 
hundred dollars. 

Orphans and Minors. 

In computing compensation to orphans or other children, 
only those under sixteen years of age shall be included, and 
only during the period in which they are under that age, at 
which time payment on account of such child shall cease. 
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Weekly Compensation. Proviso. Duration. 

The compensation in case of death shall be subject to a 
maximum compensation of ten dollars per week and a min- 
imum of five dollars per week ; provided, that if at the. time 
of the injury the employe receives wages of less than five 
dollars per week, then the compensation shall be the full 
amount of such wages per week. This compensation shall 
be paid during three hundred weeks. 

Aliens Excepted. 

.Compensation under this schedule shall not apply to alien 
dependents not residents of the United States. 

As amended by Chapter 174, Laws of 1913, page 305, it 
read as follows : 

Basis of Computation in Case Death. 

12. In case of death compensation shall be computed, but 
not distributed, on the following basis: 

(1) Actual dependents. 

For one dependent, thirty-five per centum of wages. 

For two dependents, forty per centum of wages. 

For three dependents, forty-five per centum of wages. 

For four dependents, fifty per centum of wages. 

For five dependents, fifty-five per centum of wages. 

For six or more dependents, sixty per centum of wages. 

Dependents. Proviso. Age Limit. Compensation 
Ceases. 

The term "dependents" shall apply to and include any or 
all of the following who are dependent upon the deceased 
at the time of accident or death, namely: husband, wife, 
parents, stepparents, grandparents, children, stepchildren, 
grandchildren, posthumous child, illegitimate children, broth- 
ers, sisters, half brothers, half sisters. Legally adopted 
children shall, in every particular, be considered as natural 
children; provided, however, that dependency shall be pre- 
sumed as to a widow who was living with her husband at 
the time of his decease, and children under the age of eight- 
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een years; stepchildren and illegitimate children shall be 
presumed to be dependent when they were part of the de- 
cedent's household at the time of his death. Every pro- 
vision of this act applying to one class shall be equally ap- 
plicable to the other. Should any dependent of a deceased 
employe die during the period covered by such weekly pay- 
ments, or should the widow of a deceased employe remarry 
during such period, the right of such dependent or of such 
widow to compensation under this section shall cease. 

Distribution of Compensation in Case of Death. 

Compensation shall be computed upon the foregoing ba- 
sis. Distribution shall be made among dependents, if more 
than one, according to the order of the judge of the court 
of common pleas, who shall, when applied to for that pur- 
pose, determine, upon the facts being presented to him, the 
proportion to be paid to or on behalf of each dependent 
according to the relative dependency. Payment on behalf 
of infants shall be made to the surviving parent, if any. 

(2) No dependents. 

Sickness and Burial. 

Expenses of last sickness and burial, the cost of burial, 
however, not to exceed one hundred dollars. 

Orphans and Minors. 

In computing compensation to orphans or other children, 
only those under eighteen years of age shall be included, and 
only during the period in which they are under that age, at 
which time payment on account of such child shall cease; 
provided, hozi^ever, that payments to such physically or men- 
tally deficient children as are for such reason dependent shall 
continue during the full term of compensation payment. 

Weekly Compensation. Proviso.' Duration. 

The compensation in case of death shall be subject to a 
maximum compensation of ten dollars per week and a min- 
imum of five dollars per week ; proznded, that if at the time 
of the injury the employe receives wages of less than five 
dollars per week, then the compensation shall be the full 
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amount of such wages per week. This compensation shall 
be paid during three hundred weeks. 

Aliens Excepted. 

Compensation under this schedule shall not apply to alien 
dependents not residents of the United States." 

See 1918 Law as to cases of no dependents, page 171 
of this book. 

The holdings in Blanz v. Erie R. Co., 84 N. J. L. 35, 85 Atl. 
1030; Quinian v. Barber Asphalt Paving Co., 87 Atl. 127, 
and McFariand v. Central R. Co., 84 N. J. L. 453, 87 Atl. 
144, as to allowance of compensation to dependent mother; 
in Reardon v. P. & R. Ry. Co., 88 Atl. 970, 85 N. J. L. 90, 
as to allowance to dependent father, and in Tischman v. 
Central R. Co., 87 Atl. 144, and Torregrosso v. Universal 
Castor and Foundry Co., N. J. -L. J., Comp. Emp. Liab. 
Cases 53, respecting allowance to father and mother, are 
unimportant since 1913 amendment. 

Klotz V, Newark Paving Co. is in part unimportant since 
the statute's 1913 amendment, which makes stepchildren liv- 
ing with workman entitled to benefits of act. Yohe, Admx., 
V. Erie ,R. Co., 36 N. J. L. J. 154, which holds that adopted 
children, etc., entitled to benefit of act, is unimportant since 
1913 amendment. 

Actual Dependents. Meaning of Term. 

The phrases "actual dependents*' and "who are dependent 
upon the deceased" mean relatives in some degree men- 
tioned in this paragraph who are wholly or to a substantial 
degree supported by the deceased at his death. 

Hamill v. Pennsylvania R. R. Co., 87 N. J. L. 388, 94 
Atl. 313, 88 N. J. L. 717, 96 Atl. 292. 

Connors v. Public Service Electric Co., 97 Atl. 792, 89 
N. J. L. 99. 

And see also Miller v. Public Service Ry. Co., 85 Atl. 
1030 (a case before 1913 amendment) to the effect that 
dependency means dependency in fact. 

The term "actual dependents" does not mean entirely de- 
pendent; it means dependent in fact. 

Muzik V. Erie R. Co., 85 N. J. L. 129, 89 Atl. 248. 



74 Workmen's Compensation Law. 

One partially dependent is an "actual dependent". 

Jackson v, Erie R. R. Co., 86 N. J. L. 550, 91 Atl. 1035. 
Johansen v. Linde & Griffith Co., 39 N. J. L. J. 143. 

"Benefit" and "dependence" are not synonymous terms. 

Havey v, Erie R. R., 88 N. J. L. 684, 96 Atl. 995. 
Berger v, Thos. Oakes & Co., 39 N. J. L. J. 296. 

The fact that a father used the son's wages to help sup- 
port the family did not make the family any the less de- 
pendent both legally and actually upon the father. To come 
within our act the individuals named therein must be de- 
pendent not on a family fund but upon the deceased. 

Havey v. Erie R. R., ,88 N. J. L. 684, 96 Atl. 995. 

(This case was on act as it stood before 1913 amend- 
ment.) 

The Havey case does not signify that a minor sister can- 
not, under the act as it now stands, be classed as a depend- 
ent of a deceased brother because she has a father who is 
under obligation to support her. 

Connors v. Public Service Electric Co., 89 N. J. L. 99, 
97 Atl. 792. 

In the Connors case the father made $26.40 per week and 
the mother and sister also worked but the father testified 
that the deceased gave all his ;noney every week to his 
mother and that it was more than the cost of his keep. It 
was said to be a legitimate inference that the family was 
deriving substantial benefit from the fact that he remained 
living there and voluntarily gave all his wages to the com- 
mon fund. 

Connors v. Public Ser\^ice Electric Co., 89 N. J. L. 99, 
97 Atl. 792. 

"Dependents" are relatives in some degree mentioned 
in this paragraph who were being wholly or to a substantial 
degree supported by the deceased at the time of his death. 
Hence a sister whose brother lived with her, contributing 
$5 per week (a sum greater than the value of his board and 
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lodging and service rendered him) was held a dependent of 
such brother. 

Hamill v, Pennsylvania R. R. Co., 87 N. J. L. 389, 94 
Atl. 313, 88 N. J. L. 717, 96 Atl. 292. 

In Krauss v. George H. Fritz, 87 N. J. L. 321, 93 Atl. 578, 
the Court of Errors and Appeals affirmed the Supreme Court 
who said the Common Pleas' finding that a mother was de- 
pendent upon a son in a case where the family income was 
$11 a week earned by the husband and $5 per week contrib- 
uted by the son, which except for $10 per month rent went 
for the support of the family, was supported by the evidence. 

The fact that a son pays board does not make the parents 
dependents although such board money was used in paying 
the nmning expenses of the house if there are other means 
of meeting such expenses; there must be a substantial need 
on the part of ' the parents for the sum contributed by 
the son. 

Bell V. Hercules Powder Co., 40 N. J. L. J. 270. 

(Various quotations on meaning of dependency are 
given in this case.) 

In Johansen v. Linde & Griffith Co., 39 N. J. L. J. 143, 
the eflFect of the possession of some property by parents on 
question of dependency was discussed. 

The presumption of dependency of widow and daughter 
is not overcome by evidence which shows that deceased did 
not work steadily, that he was inclined to dissipation, that 
he did not live at home all the time and that his wife*s po- 
sition was not very satisfactory, but that when he did work 
he contributed a substantial part of his earnings toward the 
support of his wife and daughter, and that he and his wife 
wer6 not living in a state of legal separation in any sense 
of the word. 

Taylor v. Seabrook, 87 N. J. L. 407, 94 Atl 399. 

The claimant for compensation must show that he or 
she bears to the deceased one of the degrees of relationship 
enumerated in this paragraph. 

Berger v, Thos. Oakes & Co., 39 N. J. L. J. 296. 
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An illegitimate child of a deceased workman's daughter 
is not a grandchild of such workman within the meaning of 
the act nor is such child in any class which may be depend- 
ent. 

Splitdorf Electrical Co. v. King, 90 N. J. L. 421, 103 
Atl. 674. 

In Klimchak v, Ingersoll Rand Co., 39 N. J. L. J. 275, it 
was held that a common law marriage had not been made 
out so claim of alleged widow must be dismissed; the claim 
in behalf of a post-humous illegitimate child was allowed. 

An actual dependent of another within the meaning of 
the act is one who is dependent on such other for the or- 
dinary necessities of life for a person of his class and po- 
sition. 

If payment of son's wages to parent were not made for 
the maintenance of the farnily such family are not de- 
pendents. 

Costanzo v. Hanover Brick Co., 37 N. J. L. J. 52. 

It must appear that the earnings of a deceased were given 
to the petitioner for the purpose of relieving, wholly or 
partially, the petitioner of his financial necessities, to bring 
the petitioner within the definition of actual dependency. 

Or at least the petitioner must have applied the earnings 
received from the deceased to the defrayment of his obliga- 
tion of a personal or family nature with respect to his or 
their necessary living expenses. 

Costanzo v. Hanover Brick Co., 37 N. J. L. J. 172 (on 
rehearing). 

A wife and child who were by an order of court of an- 
other jurisdiction entitled to payments from a husband flee- 
ing from the jurisdiction of the foreign court were "de- 
pendents.'* 

Mess V. Ballantine & Sons, 37 N. J. L. J. 111. 

Niddrie and Benhar Coal Co. v. Young, Gordon's W. 
C. Rep. (1913) 549. 

A wife who had been previously deserted by a workman 
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and who supported herself without attempting to compel 
him to support her was not an "actual dependent." 

Batista v, W. J. & S. R. Co., 88 Atl. 954. 

See also Lee v. Bessie (Owners), Gordon's W. C. Rep. 

(1912) 57. 
Devlin v, Pelaw Main Collieries (Owners), Gordon's 

W. C. Rep. (1912) 225. 
Polled V, Great Northern Railway, Gordon's W. C. 

Rep. (1912) 379. 

A deserted Wife who has not consented to separation but 
who still looks to her husband for support is a dependent. 

McHugh V, E. I. Dupont De Nemours, 39 N. J. L. J. 
153. 

A -finding by the trial judge that a father was an actual 
dependent is justified where the undisputed testimony is that 
prior to and up to th** time of his death the decedent gave 
his earnings to his father and that the father had no other 
income or means of support. 

Reardon v. P. & R. Ry. Co., 88 Atl. 970, 85 N. J. L. 90. 

Remarriage of Widow. 

The provision of the amendment that a widow's right to 
compensation ceases upon remarriage does not apply to a 
woman whose husband died before the amendment went 
into effect. Her right was a vested one which could not be 
disturbed by subsequent legislation. 

Hansen v, Brann & Stewart Co., 90 N. J. L. 444, 103 
Atl. 696. 

Division of Compensation among Dependents. 

In the absence of special application the trial judge need 
not determine the proportion of compensation payable to 
the various dependents. 

Taylor v. Seabrook, 87 N. J. L. 407, 94 Atl. 399. 

Funeral Expenses. 

Pripr to 1914 amendment there was no duty to pay 
funeral expenses if there were dependents. 

Central R. Co. v. Kellett, 86 N. J. L. 85, 90 Atl. 1005. 
Taylor v. Seabrook, 87 N. J. L. 407, 94 Atl. 399. 
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The 1914 amendment now allows such expenses up to 
$100. . 

Orphans, Etc. 

The clause in the act relating to "orphans and other 
children" relates to children of deceased and not to brothers 
and sisters. 

Connors v. Public Service Electric Co., 88 N. J. L. 99, 
97 Atl. 792. 

Alien Dependents. 

When a workman was working under Section II. his alien 
dependents can recover nothing for his death, neither under 
the death act nor this act. 

Gregutis, Admx., v. Waclark Wire Works, 37 N. J. 
L. J. 181, 91 Atl. 98, 86 N. J. L. 610, 92 Atl. 354. 

Ronca v, Degrave, 38 N. J. L. J. 56. 

In De Biasi v, Normandy Water Co., 228 Fed. 234, the 
effect of treaty with Italy on this paragraph is discussed. 

No Compensation First Two We^eks. 

13. No compensation shall be allowed for the first two 
weeks after the injury received, except as provided by 
paragraph fourteen, nor in any case unless the employer 
has actual knowledge of the injury or is notified thereof 
within the period specified in paragraph fifteen. 

Effect. 

Compensation during first two weeks disallowed. This 
paragraph does not reduce by two weeks the times named in 
the schedule during which compensation is to run. 

James A. Banister Co. v. Kriger, 85 Atl. 1027, 84 N. 
J. L. 30. 

This paragraph does not apply to a case where employe 
was instantly killed. 

Connors v. Public Service Ry. Co., 89 N. J.' L. 99, 97 
Atl. 792. 
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Medical and Hospital Services Supplied during First Two 
Weeks. As Amended Oh. 174, Laws 1913, at 306. 

14. During the first two weeks (after the injury the em- 
ployer shall furnish reasonable medical and hospital 
services and medicines, as and when needed, not to ex- 
ceed fifty dollars in value, unless the employe refuses to 
allow them to be furnished by the employer. 

As originally enacted $100 was the sum allowed. 

Application. 

Applies to all injuries regardless of extent. 

James A. Banister Co. v. Kriger, 85 Atl. 1027, 84 N. 
J. L. 30. 

• 

If an employer furnishes medical services in excess of 
the amount allowed by the act, he cannot have such pay- 
ments set off against the compensation; if he has any way 
of recovering it is by action at law for such payment. 

Dikovich v. American Steel & Wire Co., 36 N. J. L. J. 
304. 

See also notes on page 107 as to excess payments. 

Order of Compensation. Settlements. Inserted by Ch. 
174, Laws 1913, at 307. 

14 (a). Compensation for all classes of injuries shall 
run consecutively and inot concurrently, as follows: First 
two weeks, medical and hospital services and medicines, 
as provided in paragraph fourteen. After the first two 
weeks, compensation during temporary disability. Fol- 
lowing both, either or none of the above, compensation 
consecutively for each permanent injury. Following any 
or all or none of the above, if death results from the ac- 
cident, expenses of last sickness and burial. Following 
which compensation to dependents, if any. In no case 
shall the total number of weekly payments be more than 
four hundred. 
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Award cannot be for more than 400 weeks. 

Birmingham v, Lehigh & Wilkesbarre Coal Co., 95 Atl. 
242. 

So much of decision in Nitram Co. v, Creagh, in 86 Atl., 
as relates to whether compensation is concurrent or consec- 
utive is unimportant since the 1913 amendment inserting 
Section 14 (a), as is also the holding in George W. Helme 
Co. V, Middlesex Common Pleas, 87 Atl. 72, on the same 
subject. 

See note on Funeral Expenses, page 77 . 

Notice to Employers. When Notice Must Be Given. 

15. Unless the employer shall have actual knowledge 
of the occurrence of the injury, or unless the employe, or 
some one on his behalf, or some of the dependents, or 
same one on their behalf, shall give notice thereof to the 
employer, within fourteen days of the occurrence of the 
injury, then no compensation shall be due until such no- 
tice is given or knowledge obtained. If the notice is 
given, or the knowledge obtained within thirty days 
from the occurrence of the injury, no want, failure or in- 
accuracy of a notice shall be a bar to obtaining compen- 
sation unless the employer shall show that he was preju- 
diced by such want, defect or inaccuracy, and then only 
to the extent of such prejudice. If notice is given, or the 
knowledge obtained within ninety days, and if the em- 
ploye, or other beneficiary, shall show that his failure to 
give prior notice was due to his mistake, inadvertence, 
ignorance of fact or law, or inability, or to the fraud, mis- 
representation or deceit of another person, or to any 
other reasonable cause or excuse, then compensation may 
be allowed, unless, and then to the extent only that the 
employer shall show that he was prejudiced by failure 
to receive such notice. Unless knowledge be obtained, 
or notice given, within ninety days after the occurrence 
of the injury, no compensation shall be allowed. 
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Knowledge of injury to domestic servant possessed by 
employer's wife is notice to such employer. 

Albe V, Puth, 37 N. J. L. J. 9. 

If an employer's foreman have knowledge of an accident 
it is sufficient notice to his employer. 

Bergemann v, Schwarzenbach Huber & Co., 36 N. J. L. 
J. 209. 

Actual knowledge need not be first hand knowledge but 
what in common parlance is meant by that term. 

Allen V. Millville, 87 N. J. L. 356, 95 Atl. 130, 88 N. 
J. L. 693, 96 Atl. 1101. 

In case of a corporation, knowledge of corporate agent is 
knowledge of the corporation. 

Troth V. Millville Bottle Works, 86 N. J. L. 558, 91 
Atl. 1031, 89 N. J. L. 219, 98 Atl. 435 (private cor- 
poration). 

* Allen V, Millville, 87 N. J. L. 356, 95 Atl. 130, 88 N. 
J. L. 693, 96 Atl. 1001 (municipal corporation). 

In Osborne v, Warren Foundry & Machine Company, 40 
N. J. L. J. 182, where three superiors of a workman denied 
his statement of his having told them of an injury and no 
written notice was served, a claim was disallowed for lack 
of notice. 

Service, Form and Sufficiency of Notice. 

16. The notice referred to may be served personally 
upon the employer, or upon any agent of the employer 
upon whom a summons may be served in a civil action, 
or by sending it through the mail to the employer at the 
last known residence or business place thereof within 
the State, and shall be sub,«tantially in the following 
form: 

To (name of employer) : 

You are hereby notified that a personal injury was re- 
ceived by (name of employe injured), who was in your 
employ at (place) while engaged as (nature of employ- 

—6 
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ment), on or about the day of nine- 

teen hundred and and that compensation will be 

claimed therefor. 

Signed, 

but no variation from this form shall be material if the 
notice is sufficient to advise the employer that a certain 
employe by name, received an injury in the course of 
his employment on or about a specified time, at or near a 
certain place. Notice served at the office of, or on the 
person who was the employees immediate superior, shall 
be a compliance with this act. 

Physical Examination of Injured. Suspension of Compen- 
sation by Refusal. 

17. After an injury, the employe, if so requested by his 
employer, must submit himself for examination at some 
reasonable time and place within the State, and as often 
as may be reasonably requested, to a physician or phy- 
sicians authorized to practice under the laws of this 
State. If the employe requests, he shall be entitled to 
have a 'physician or physicians of his own selection pres- 
ent to participate in such examination. The refusal of 
the employe to submit to such examination shall deprive 
him of the right to compensation during the continuance 
of such refusal. When a right to compensation is thus 
suspended no compensation shall be payable in respect 
of the (period of suspension. 

There is no right given by this paragraph to demand an 
autopsy in case of deceased employe. 

Voorhees zk Smith Schoonmaker, 86 N. J. L. 500, 92 
Atl. 250. 

Jurisdiction of Common Pleas Court over Dispute. Con- 
clusiveness of Judge's Findings. 

18. In case of a dispute over, or failure to agree upon 
a claim for compensation between employer and em- 
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ploye, or the dependents iof the employe, either party 
may submit the claim, both as to questions of fact, the 
nature and effect of the injuries, and the amount of icom- 
pensation therefor according to the schedule herein pro- 
vided, to the judge of the Court of Conamon Pleas of such 
county as would have jurisdiction in a civil case, or 
where there is more than one judge of said court, then to 
either or any of said judges of such court, whi<5h judge is 
hereby authorized to hear and (determine such disputes 
in a summary manner, and his decision as to all ques- 
tions of fact shall be conclusive and binding. 

Jurisdiction is in Common Pleas Court, not the judge as 
a special tribunal. 

Cooney v. Rushmore, 90 N. J. L. 665. 

Original jurisdiction of the Court of Common Pleas to 
determine rights under Section II. of this act was formerly 
held to be exclusive. 

Parro v, N. Y. S. & W. R. Co., 88 Atl. 82S. 

See, however, 1918 Supplement giving original jurisdic- 
tion to Workmen's Compensation Bureau. The act referred 
to is to be found on page 175 of this book. 

It has been repeatedly held that the jurisdiction. of the 
Supreme Court over these matters is limited to reviewing 
questions of law, EHmnewald v. Steers, 89 N. J. L. 601, 99 
Atl. 345 ; Brinsko v, Lehigh Valley, R. R. Co., 90 N. J. L. 
658, 102 Atl. 390, and that the Common Pleas' findings of 
fact will be accepted by the Supreme Court on certiorari 
as conclusive and binding if there is any legal evidence to 
support them. 

Sexton V. Newark District Telegraph Co., 84 N. J. L. 
85, 86 Atl. 451, 86 N. J. L. 701, 91 Atl. 1070. 

Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 
Scott V, Payne Bros., 85 N. J. L. 446, 89 Atl. 927. 
Muzik V. Erie R. R., 85 N. J. L. 129, 89 Atl. 248. 
Zabriskie v, Erie R. R., 86 N. J. L. 226, 92 Atl. 385. 
Jackson v, Erie R. R., 86 N. J. L. 550, 91 Atl. 1035. 
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Troth V. Millville Bottle Works, 86 N. J. L. 558, 91 
Atl. 1031, 89 N. J. L. 219, 98 Atl. 435. 

Krauss v, Fritz, 87 N. J. L. 321, 93 Atl. 578. 
Blackford v. Green, 87 N. J. L. 359, 94 Atl. 401, 89 N. 
J. L. 357, 100 Atl. 1069. 

HuUey v. Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007. 
Winter v. Atkinson Frizelle, 88 N. T. L. 401, 96 Atl. 
360. 

Sessler v, Peter, 89 N. J. L. 722, 98 Atl. 834. 
Nevich V. D. L. & W. R. R. Co., 90 N. J. L. 228, lOO' 
Atl. 234. 

N. Y. Switch & Crossing Co. v, Mullenbach, 103 Atl. 
803. 

But the law arising upon ascertained facts is a question 
of law for the court reviewing the decision; 

Hulley V, Moosbrugger, 88 N. J. L. 161. 95 Atl. 1007. 
Flynn v, N. Y. S. & W. R. R. Co., 90 N. J. L. 450, 101 
Atl. 1034. 

as is a question of interpretation of the statute. 
Rakiec v. D. L. & W. R. R., 88 Atl. 953. 

It follows therefore that the Common Pleas' statement 
in a determination that an accident arose out of and in the 
course of the employment will not be final where the facts 
found in the other parts of the determination conflict with 
this statement. 

Smith V. Corson, 87 N. J. L. 118, 93 Atl. 112. 
Hulley V. Moosbrugger, 88 N. J. L. 161, 95 Atl. 1007. 
Flynn v. N. S. & W. R. R. Co., 90 N. J. L. 450, 101 
Atl. 1034. 

In the Hulley v. Moosbrugger case such an error by the 
trial court is referred to as a case where the court has 
"misdirected itself." An explanation of this expression as 
well as the right of the reviewing court in this particular is 
well stated in Hutchinson, J. & P., v. M'Kinnon, 9 B. W. C. 
C. 147, and Herbert v. Samuel Fox & Co., 9 B. W. C. C. 
164. The following is the explanation in almost the words 
of the court: 

A finding in the very words of the statute, to the eflfect 
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that the accident arose out of and in the course of the em- 
ployment, does not preclude a consideration by the review- 
ing court of the question whether, assuming the nature and 
scope of the employment and the cause of the injury to 
be as stated in the findings, the case comes under the Work- 
men's Compensation Law; A finding in the words of the 
statute may cover three things: First, a finding of what 
the nature and scope of the workman's employment was; 
next, what was the cause of his injury; and third, whether 
upon those findings the case comes within the Workmen's 
Compensation Act. To decide the last point the statute's 
true meaning must be determined. 

Ruling wrongly upon a question of law by the trial tri- 
bunal may be styled misdirecting itself. 

In a finding in the words of the statute, questions of law 
or of mixed law and fact are often involved, and it is il- 
legitimate to allow the trial tribunal's alleged "finding" to 
be final as to them, in other words the reviewing court may 
still inquire if the trial tribunal "misdirected" itself. 

In Scott V. Payne Bros., 85 N. J. L. 446, 89 Atl. 927, it 
was held that section 11 of the Certiorari Act (1 Comp Stat. 
405) does not authorize the Supreme Court to reverse the 
trial judge merely because it might take a different view of 
the facts. 

In the absence of anything to the contrary it will be pre- 
sumed the findings of the trial court were justified by the 
facts adduced at the trial. 

Safety Insulated Wire and Cable Co. v. Hudson Com- 
mon Pleas, 90 N. J. L. 114, 100 Atl. 846. 

A case solemnly adjudicated on petition and agreed state 
of facts should not be re-opened by the Common Pleas to 
put in a new and distinct case. 

Benjamen & Johnes v. Brabban, 90 N. J. L. 355, 103 
Atl. 688. 

Payment in Case of Death in Absence of Qualified Ex- 
ecutor or Administrator. iBond for Proper Applica- 
tion of Compensation. 

19. In case of death, where no executor or administra- 
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tor is qualified, the said judge 'shall, by order, direct pay- 
ment to be made to such peirson as would be appointed 
administrator of the estate of such decedent upon like 
terms as to bond for the proper application of compen- 
sation payments as are required of administrators. 

This paragraph contemplates the institution of a proceed- 
ing by the executor or administrator of the deceased where 
there is an executor or administrator, and if there is none 
by the person entitled to administration. A suit brought by 
an administrator is plainly brought by a proper party. 

Connors v. Public Service Electric Co., 89 N. J. L. 99, 
97Atl. 792. 

See also notes under paragraph 20, "Who may sue," at 
page 92, and 1915 law as to infants, page 145, and 
1913 law as to infants, page 143 of this book. 

Procedure in Dispute. Trial. Judgment. Subsequent 
Proceedings. Costs. Settlement Agreements. Pe- 
tition to Court. As Amended by Chapter 174, Laws 
1913, at 307. Always consult Chapter 149, Laws 
of 1918, page 175, of this book first as to procedure. 

20. Procedure in case of dispute shall be as follows: 
Either party may present a petition to said judge, set- 
ting forth the names and residences of the parties and 
the facts relating to employment at the time of injury, 
the injury in its extent and character, the amount of 
wages received at the time of injury, the knowledge of 
the employer or notice of the occurrence of said injury, 
and such facts as may be necessary and proper for the 
information of the said judge, and shall state the matter 
or matters in dispute and the contention of the petitioner 
with reference thereto. 

This petition shall be verified by the oath or affirma- 
tion of the petitioner. Proceedings on behalf of an in- 
fant shall be instituted and executed by a guardian, and 
payment, if any, shall be made to such guardian. 
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Notice of Hearing. Answer Filed. 

Upon the presentation of such petition the same shall 
be filed with the clerk of the Court of Common Pleas, and 
the judge shall by order fix a time and place for the hear- 
ing thereof, not less than three weeks after the date of 
the filing of said petition. A copy of said petition and 
order shall be served as summons in a civil action and 
may be served within six days thereafter upon the ad- 
verse party. Within seven days after the service of such 
notice the adverse party shall file an answer to said pe- 
tition, unless the court for good cause shall grant fur- 
ther time, which shall admit or deny the substantial 
averments of the petition, and shall state the contention 
of the defendant with reference to the matters in dispute 
as disclosed by the petition. The answer shall be veri- 
fied in like manner as required for a petition. Within 
thirty days after the final hearing the judge of the Court 
of Common Pleas shall file his determination. 

Hear Witnesses. 

At the time fixed for hearing or any adjournment 
thereof the said judge shall hear such witnesses as may 
be presented by each party, and in a summary manner 
decide the merits of the controversy. 

Determination. 

This determination shall be filed in writing with the 
clerk of the Common Pleas Court, and judgment shall 
be entered thereon in the same manner as in causes tried 
in the Court of Common Pleas, and shall contain a state- 
ment of facts as determined by said judge. The em- 
ployer may once every month file a receipt of payment, 
verified by affidavit that the receipts are accurate and 
true, with the clerk of the court, which shall be entered 
in satisfaction of the judgment to the extent of such pay- 
ments. 
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Subsequent Proceedings. 

Subsequent proceedings thereon shall only be for the 
recovery of moneys thereby determined to be due, pro- 
vided, that nothing herein contained shall be construed 
as limiting the jurisdiction of the Supreme Court to re^ 
view questions of law by certiorari. 

As to Costs. 

Costs may be awarded by said judge in his discretion, 
and when so awarded the same costs shall be allowed, 
taxed and collected as are allowed, taxed and collected 
for like services in the Common Pleas Court. 

Agreement Not a Bar. 

No agreement between the parties for a lesser sum 
than that which may be determined by the judge of the 
Court of Common Pleas to be due, shall operate as a bar 
to the determination of a controversy upon its merits, 
or to the award of a larger sum, if it shall be determined 
by the said judge that the amount agreed upon is. less 
than the injured employe or his dependents are properly 
entitled to receive. 

As originally passed in 1911, P. L. 1911, page 142, par- 
agraph 20 read as follows: 

Procedure in Dispute. Petition to Court. 

20. Procedure in case of dispute shall be as follows: 

Either party may present a petition to said judge setting 
forth the names and residences of the parties and the facts 
relating to employment at the time of injury, the injury in 
its extent, and character, the amount of wages received at 
the time of injury, the knowledge of the employer or notice 
of the occurrence of said injury, and such other facts as 
may be necessary and proper for the information of the said 
judge, and shall state the matter or matters in dispute and 
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the contention of the petitioner with reference thereto. 
This petition shall be verified by the oath or affirmation of 
the petitioner. 

Notice of Hearing. Answer Filed. 

Upon the presentation of such petition the same shall be 
filed with the clerk of the Court of Common Pleas, and the 
judge shall fix a time and place for the hearing thereof, not 
less than three weeks after the date of the filing of said 
petition. A copy of said petition shall be served as sum- 
mons in a civil action and may be served within four days 
thereafter upon the adverse party. Within seven days after 
the service of such notice the adverse party shall file an 
answer to said petition, which shall admit or deny the sub- 
stantial averments of the petition, and shall state the con- 
tention of the defendant with reference to the matters in 
dispute as disclosed by the petition. The answer shall be 
verified in like manner as required for a petition. 

Hear Witnesses. Determination. Subsequent Pro- 
ceedings. As to Costs. 

At the time fixed for hearing or any adjournment thereof 
the said judge shall hear such witnesses as may be pre- 
sented by each party, and in a summary manner decide the 
merits of the controversy. This determination shall be filed 
in writing with the clerk of the Common Pleas Court, and 
judgment shall be entered thereon in the same manner as in 
causes tried in the Court of Common Pleas, and shall con- 
tain a statement of facts as determined by said judge. 
Subsequent proceedings thereon shall only be for the re- 
covery of moneys thereby determined to be due, provided 
that nothing herein contained shall be construed as limit- 
ing the jurisdiction of the Supreme Court to review ques- 
tions of law by certiorari. Costs may be awarded by said 
juds^e in his discretion, and when so awarded the same costs 
shall be allowed, taxed and collected as are allowed, taxed 
and collected for like services in the Common Pleas Court. 

See 1918 Supplement giving original jurisdiction to Work- 
men's Compensation Bureau, page 175 of this book. 
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This paragraph does not infringe the constitutional pro- 
visions relating to the inviolability of the right to a jury trial. 

Sexton V, Newark Dist. Tel. Co., 84 N. J. L. 85, 86 
Atl. 451, 86 N. J. L. 701, 91 Atl. 1070. 

Nature of Proceeding. 

The proceedings for the collection of compensation are 
statutory in origin and are intended to be summary in their 
nature and conduct. 

Ringwalt Linoleum Works v. Liquor, 89 N. J. L. 452^ 
99 Atl. 124. 

Erie R. R. V, CaUoway, 102 Atl. 887. 

In Baur v. Common Pleas of Essex, 88 N. J. L. 128, 95 
Atl. 627, it is said : "It will not be out of place, however, to 
call attention to the fact that the proceeding under the act 
of 1911 is one unknown to the common law and clearly in 
derogation of it. It can hardly be said to fall within the 
classification of any of the actions enumerated in the stat- 
ute (referring to Statute of Limitations) and contemplated 
by the legislature. The proceeding is neither an action 
upon contract nor one of tort, but rather what the statute 
creating it makes it — that is, a proceeding to enforce a 
statutory duty or obligation, arising out of the relations of 
the parties, the basis of which is a contract, express or im- 
plied." 

In Horn v. Amett, 103 Atl. 366, the Supreme Court held 
the proceeding under the act to be a "civil action" within the 
meaning of section 4 of the Evidence Act relating to tes- 
timony as to transactions with deceased persons. 

In Dunnewald v. Steers, Inc., 89 N. J. L. 601, 99 Atl. 345, 
the Court of Errors and Appeals said : "The proceeding in 
question is not one according to the course of the common 
law. The judge acts or professes to act, not upon common- 
law principles, but rather as directed by the statute (Sec- 
tion II. paragraph 20) proceeds, at the time fixed for hear- 
ing to hear such witnesses as may be presented by each 
party and in a summary manner decides the merits of the 
controversy." 
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In considering these cases the facts must be considered 
free from the influence of well settled principles governing 
cases of negligences and to keep in view that we are dealing 
in lieu thereof with a state policy of social insurance in 
which the doctrine of negligence has no abiding place. 

Newark Hair & Bi-Products Co. v. Feldman, 89 N. J. 
L. 504, 99 Atl. 602. 

The right of recovery has been designated as contractual 
or quasi-contractual in its nature, and irrespective of negli- 
gence or other common-law liability on the part of the em- 
ployer. 

American Radiator Co. v. Rogge, 86 N. J. L. 436, 92 
Atl. 85, 87 N. J. L. 314, 93 Atl. 1083. 

Jacowicz V. D. L. & W., 87 N. J.^ L. 273, 92 Atl. 946. 

And one of the Federal judges said it is in a class by 
itself, but considered as contractual by force of the statute. 

Berton v. Tietjen & Lang Dry Dock Co., 219 Fed. 763. 

In New York in holding that the compensation payable 
tmder our act could not be determined in an action in the 
New York Courts it was said that the New Jersey act does 
not give an independent cause of action enforceable any- 
where. It provided an administrative remedy by prescribed 
procedure in New Jersey as a substitute for any cause of 
action there might otherwise be. 

Verdicchio v, McNab & Hariin, 164 N. Y. S. 290. 

Whether Statute Is to Have Strict or Liberal Oon- 
struction. 

The provisions of the statute should be construed in the 
light of the statute as a whole. 

Sexton V. Newark Dist. Tel. Co., 84 N. J. L. 85, 86 
Atl. 451, 85 N. J. L. 701, 91 Atl. 1070. 

The law is to be construed liberally. 

Nitram Co. v. Essex Common Pleas, 84 N. J. L. 243, 
86 Atl. 435. 

Borst V, Jersey City, 101 Atl. 1033, 90 N. J. L. 454. 

Johansen v, Linde & Griffith, 39 N. J. L. J. 143. 
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In the Borst case the reason for liberal construction 
is given that the statute is a remedial law of prime import. 

The right to workmen's compensation, however, is the 
creature of statute and cannot be extended by judicial con- 
struction in opposition to the words of the statute. 

Splitdorf Electrical Co. v. King, 90 N. J. L. 421, 103 
Atl. 674. 

It might be noted that it has been said in the New York 
Courts that the proceeding under the New Jersey act being 
statutory, must be strictly construed and followed, and that 
this being so the recovery must be had before the Common 
Pleas Court rather than in a court of another state. 

Lehmarin v, Ramo Films Inc., 155 N. Y. S. 1032, (in 
which the defendant had left New Jersey and was 
outside the jurisdiction of any Common Pleas Court, 
which fact was held immaterial). 

McCarthy v. McAllister Steamboat Co., 158 N. Y. S. 
563. 

Verdicchio v. McNab & Harlin, 164 N. Y. S. 290. 

Who May Sue. 

In Hoey v. Superior Laundry Co., 88 Atl. 823, and 
Creagh v. The Nitram Co., N. J. L. J. Compilation of Em- 
ployers' Liability Cases 50, 35 N. J. L. 328; Vreeland v. 
Cogswell Boulter Co., Z7 N. J. L. J: 57, as well as other 
cases, proceedings in behalf of an infant were instituted by 
a next friend appointed by the Common Pleas. 

The father of a deceased unmarried employe may initiate 
a proceeding under this act where no executor or adminis- 
trator has qualified. 

Reimers v. Proctor Pub. Co., 89 Atl. 931, 85 N. J. L. 
441. 

The proceeding for compensation in case of death of a 
workman, where no executor or administrator qualified, may 
properly be brought by the person to whom under para- 
graph nineteen of the act, payment is to be made; that is, 
payment for the purpose of distribution. 

McFarland v. Central R. Co., 87 Atl. 144, 84 N. J. L. 
435. 
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court has no jurisdiction is not taxable if the petitioner 
claims compensation is due and the employer denies it. 

Pabisz V. Newark Spring Mattress Co., N. J. L. J. 
Comp. Emp. Liab. Cases 68, 36 N. J. L. J. 114. 

The effect and validity of a settlement agreement based 
upon the provisions of Section II. of the Workmen's Com- 
pensation Act can only be determined in the first instance 
by the Court of Common Pleas. 

Parro V. N. Y., S. & W. R. Co., 88 Atl. S25. 

Defenses. Willful Negligence. 

Willful negligence is no defense under Section II. of the 
act, nor will it oust the court of jurisdiction if set up unless 
the conditions required to bring the case under Section I. 
are complied with. 

Schelf V. Kishbaugh, 37 N. J. L. J. 173. 
Van Horn v. Whitney, 39 N. J. L. J. 282. 
Garrabrant, Admx., v. Morris & Somerset, etc., Co., 37 
N. J. L. J. 208. 

West Jersey Trust Co. v, P. & R. R. Co., 88 N. J. 
L. 102, 95 Atl. 753. 

Taylor v. Seabrook, 87 N. J. L. 407, 94 Atl. 399. 
Thompson v. Parker & Coleman, 38 N. J. L. J. 368. 

Implied Discontinuance from Failure to Follow Stat- 
ute. 

The proceedings being entirely statutory it is incumbent 
upon the petitioner to present the case upon the day fixed 
for hearing, or to continue it by stated adjournments in reg- 
ular manner upon the records of the court either by con- 
sent of the defendant or by an application made upon notice 
to the other side. Accordingly a case cannot be set down 
for hearing after more than a year of inaction since the 
last order of continuance. 

Ringwalt Linoleum Works v. Liquor, 89 N. J. L. 452, 
99 Atl. 124. 

Abatement and Revival of Suit. 

In Walker v, Skillman, 38 N. J. L. J. 269, the respondent 
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died after filing petition. Order was made that the cause 
stand revived and proceed to final judgment against the 
respondent's executors. 

In Dippel v. Standard Motor Construction Co. (Hudson 
Common Pleas), an unreported case, Judge Sullivan filed 
an opinion holding that a workmen's compensation proceed- 
ing was governed by the Abatement Act. The respondent 
had contended that the proceeding was not an "action" 
within the meaning of that act but was a special statutory 
proceeding. 

Evidence. Ordinary Sales of Evidence Applicable. 

The provisions of the statute that either party may sub- 
mit the claim both as to questions of law and fact means 
that they may submit in accordance with the legal rules of 
evidence applicable to the trials of a civil nature. 

Horn V, Arnett, 102 Atl. 366. 

Id. Testimony as to Transactions with Decedents. 

2 Comp. Stat. 1910, page 2218, section 4, forbidding tes- 
timony touching transactions with deceased applies in a 
workmen's compensation proceeding before a Common Pleas 
judge. 

Horn V, Arnett, 102 Atl. 366. 

Witnesses may testify as to declarations of deceased as 
to cause of accident made immediately after it happened 
and before and during the time his hand was being bandaged 
if they constitute a part of the res gestae. 

Murphy v. Brown, 103 Atl. 28. 

Id. Objection Unavailable on Appeal. 

Where all parties at the trial considered evidence as 
stricken out and no exception or objection was taken to the 
ruling, an objectfon that such evidence was inadmissible as 
being hearsay will not avail on appeal. 

Murphy v. Brown, 103 Atl. 28. 

Id. Opinion Evidence as to Cause of Death. 

In Voorhees v. Smith Schoonmaker, 86 N. J. L. 500, 92 
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Atl. 280, an undertaker was held qualified in view of the 
experience incidental to his occupation to give his opinion 
that death was due to internal hemorrhage. It was also 
added that it is immaterial whether a certain witness who 
was allowed to give his opinion that deceased had died from 
internal hemorrhage was qualified to do so where there is 
ample evidence of this from other witnesses and the theory 
of either party contemplated that the death was so caused. 

Id. Power of Court to Restrict Oross-Examination. 

The exclusion of further cross-examination of a witness 
after he had been examined three times on direct and twice 
on cross-examination was not error if the questions did not 
relate to the last subject of direct examination. 

Voorhees v. Smith Schoonmaker, 86 N. J. L. 500, 92 
Atl. 280. 

Burden and Sufficiency of Proof. In Oeneral. 

The provisions in paragraph seven placing upon the em- 
ployer the burden of proof that injury or death was inten- 
tionally self-inflicted or that intoxication was the natural 
and proximate cause of the injury impliedly places upon the 
claimant the burden of proof in all other cases. 

Reimers v. Proctor Pub. Co., 89 Atl. 931, 85 N. J. L. 
441. 

The burden of proving all facts necessary for a recovery 
is on the claimant. 

Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458. 

Root V. Atlas Powder Co., 41 N. J. L. J. 58. 

Empire Steel & Iron Co. v. Meronouk, 41 N. J. L. J. 15. 

Callinson v, N. J. China Pottery Co., 39 N. J. L. J. 231. 

Ervey v. Dickisson, 40 N. J. L. J. 275. 

Wilson V. Lake Hopatcong Ice Co., 38 N. J. L. J. 172. 

A case may be proved by circumstantial evidence. 

Smith, Admx. v. Crescent Belting and Packing Co., i7 
N. J. L. J. 292. 

Manziano v. Public Service Gas Co., 40 N. J. L. J. 262. 



Elective Compensation. 97 

In determining these cases the courts are justified in 
drawing conclusions based upon reasonable probabilities. 

Cramer v. Littell, 38 N. J. L. J. 82. 

When two possible causes intervene to account for an ex- 
isting condition, it has been indicated that the more prob- 
able one is to be accepted. 

Brady v. Hahne & Co., 38 N. J. L. J. 316. 

In a claim of internal injury the burden is on claimant to 
show the existence of the internal injury and the extent of 
the resulting incapacity. 

Moraz v, Hammerschlag Mfg. Co., 41 N. J. L. J. 146. 

The burden of proving that there has been a break in the 
chain of causation by improper medical treatment so that 
the existing condition is not by accident arising out of and 
in the course of employment is upon the employer. 

Bower v. Meggett, (1917) W. C. & I. Rep. 40 (Gor- 
don's Workmen's Compensation Reports). 

Id. Fraud in Making Contract. 

If an employer seeks to defend a proceeding under Sec- 
tion II. on the ground that the workman procured the making 
thereof by fraud and deceit and hence is not entitled to 
benefit by his own wrong, the burden is upon the employer 
to show every element of the fraud and deceit. 

Mueller v. Oeklers Mfg. Co., N. J. L. J., Comp. Emp. 
Liab. Cases 71, 36 N. J. L. J. 117. 

It has been held that misrepresentation of age by a work- 
man is not such fraud as will prevent his personal repre- 
sentative from recovering compensation in case of his death. 

Havey v. Erie R. R., 87 N. J. L. 441, 95 Atl. 124, 88 
N. J. L. 995, 96 Atl. 995. 

Id. Arising Out of and in the Course of Employment. 

The burden is on the petitioner to show that the accident 
arose "out of the employment and that it arose in the course" 
of the employment. 

Houghton, Admx., v. W. G. Root Construction Co., N. 
J. L. J. Comp. Emp. Liab. Cases 55, 35 N. J. L. J. 332. 

—7 
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The burden of furnishing evidence from which th^ in- 
ference can be legitimately drawn that the death of an em- 
ploye was caused by an accident arising out of and in the 
course of his employment rests upon the claimant. 

Bryant v. Fissell, 86 Atl. 458, 84 N. J. L. 72. 

Where there is evidence sufficient to justify the inference 
that the injury was by accident, that the accident arose "in 
the course of" a workman's employment and that the ac- 
cident arose "out of" the employment, the trial court should 
find that such accident arose out of and in the course of the 
employment. 

Muzik V, Erie R. Co., 89 Atl. 248, 85 N. J. L. 129. 

It is the burden of the workman to furnish evidence from 
which the inference can be legitimately drawn that the work- 
man's injury arose out of and in the course of the employ- 
ment. 

Cramer v, Lanterman, 37 N. J. L. J. 169. 

Where there is no evidence which would justify the in- 
ference that the accident arose out of and in the course of 
the employment the court should find in favor of the em- 
ployer. The court cannot speculate as to which of several 
causes might have produced the death of an injured em- 
ploye. 

Curran v. Newark Gear Cutting Machine Co., 37 N. J. 
L. J. 21. 

When the petitioner has shown by legal evidence facts, 
the reasonable inference from which is that at the time of 
the accident he was injured in his employment, it then falls 
upon the employer if he disputes the claim to prove that the 
contrary was the cAse. 

Phillip, Admx., v. Hamburg American S. S. Co., 37 N. 
J. L. J. 167. 

If an inference can be arrived at that the accident arose 
out of and in the course of employment only by guess the 
applicant fails. 

Phillips, Admx., v. Hamburg American S. S. Co., 37 N. 
J. L. J. 167. 
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If the circumstances testified to are equally consistent with 
the accident arising out of and in the course of the em- 
ployment as with its being due to other causes, the claim of 
the applicant must fail. 

Phillips, Admx., v. Hamburg American S. S. Co., 37 

N. J. L. J. 167. 
Curran v, Newark Gear Cutting Machine Co., 37 N. 

J. L. J. 21. 

Where the evidence is such that the court might legally 
infer either that the death was by accident arising out of 
and in the course of the employment or that it was not, the 
petitioner has not satisfied the burden of proof resting upon 
him. 

Dyhouse v. Great Western Railway, Gordon's W. C. 
Rep. (1913) 491. 

Where there was no evidence as to the circumstances un- 
der which a seaman found drowned met his death, it was 
held that under the facts proven a case of accident arising 
out of and in the course of the employment had not been 
made. 

Bines v. Gueret Lim., Gordon's W. C. Rep. (1913) 158. 

Lendrum v. Ayr Steam Shipping Co., Gordon's W. C. 
Rep. (1913) 10. 

Where there is no evidence as to the circumstances under 
which a workman met his death, the court should not hold 
that it was by accident arising out of his employment. 

Burwash v. Frederick Leyland & Co., Gordon's W. C. 
Rep. (1912) 400. 

Morgan v. Cynon Colliery Co., 8 IB. W. C. C. 499. 

If a driver is shown to have sustained an accident at a 
place to which he was neither authorized nor instructed to 
go, such accident did not arise out of and in the course of 
his employment. 

Everett v. Eastaflf & Co., Gordon's W. C. Rep. (1913) 
164. 

Where a workman was shown to have scratched his hand 
by accident arising out of and in the course of his employ- 
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ment and about a month later died of septic poisoning, 
there being no evidence of any other scratch, abrasion or 
opening in the workman's skin, the court is justified in find- 
ing that the death resuUed from the accident as the septic 
poisoning must have been due to some opening in the skin 
by which the bacillus could get into the blood. 

Fleet V, B. H. Johnson & Sons, Gordon's W. C. Rep. 

(1913) 149. 

Where there existed a germ disease of the eye of a work- 
man and there was no evidence to show how or when the 
germ got into the eye, the court was justified in finding that 
the condition was not due to accident arising out of the em- 
ployment . 

Bellamy v. James Humphries' Sons, Lim., Gordon's W. 
C. Rep. (1913) 169. 

Where the evidence shows an injury to a workman to 
have been sustained while larking with a fellow employe, it 
is not by accident arising out of and in the course of em- 
ployment. 

Wrigley V, Nosmyth Wilson & Co., Gordon's W. C. 
Rep. (1913) 145. 

In a case where it was shown that a workman was in- 
jured by the falling upon him of a barrel lid, but it was not 
shown what caused the barrel lid to fall, it was held that no 
accident arising out of and in the course of employment 
had been proven. 

Bateman v, Albion Combing Co., Gordon's W. C. Rep. 

(1914) 18. 

In a case where the workman was killed at a place quite 
removed from where he naturally would have been if per- 
forming the work assigned to him by his foreman, and 
there is no testimony that he was doing something incidental 
to his employment when the accident happened, the court 
will not hold that the accident arose out of his employment. 

Phillips, Admx., v. Hamburg American S. S. Co., 37 
N. J. L. J. 167. 

If a team driver is shown to have been injured while de- 
livering certain articles, but it does not appear that the de- 



Ei^ecTivE Compensation. 101 

livery of such articles was among the general duties of such 
employe, and there is no evidence of any person with au- 
thority from the employer having told him to deliver such 
articles, such injury was not sustained in the course of his 
employment. 

Werner v. Rising Sun Brewing Co., 36 N. J. L. J. 364. 

In Zabriskie v, Erie R. R., 86 N. J. L. 266, 92 Atl. 385, 
the Court of Errors and Appeals affirmed the Supreme 
Court and Common Pleas and held that the trial court was 
justified in finding that an accident on a public street arose 
out of and in the course of employment from evidence show- 
ing .that it was a practice known to and assented to by the 
employer for the workmen to cross a public street to a toilet 
which was the only one convenient. The court said in effect 
that it was not a danger of an ordinary member of the pub- 
lic crossing the street on his own business but was the sub- 
jection of the employe to that danger by the condition of 
his employment. 

(See also notes on "Risks Common to Public," page 15.) 

In Nevich v, D. L. & W., 90 N. J. L. 228, 100 Atl. 234, 
the petitioner was using a barrel as one of the implements 
of his employment; two strangers carried it away a short 
distance and petitioner was directed by his immediate su- 
perior, one of the servants of his employer to recover it 
and when petitioner approached the strangers they threw 
the barrel down and assaulted him, severely injuring him: 
Held accident arising out of and in the course of the em- 
ployment, 

(See also "Injury by Assault," page 26.) 

In Horn v. Amett, 103 Atl. 366, a Common Pleas hold- 
ing that the act of a man in getting on a wagon used to haul 
brick and riding back for another load was an act connected 
with his employment as was a holding that a death caused 
by an accident while so doing was by accident arising out 
of and in the course of employment. 

A workman found to have met his death at a place where 
the duties of his employment did not take him is not shown 
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to have met death by accident arising out of and in the 
course of employment. 

Smith, Admr., v. Crescent Belting & Packing Co., 37 
N. J. L. J. 292. 

Evidence showing that a man required to guard a gas 
trench was found dead from gas asphyxiation with no signs 
of violence was held to justify the inference of death by 
accident arising out of and in the course of employment. 

Manziano v. Public Service Gas Co., 40 N. J. L. J. 262. 

The mere fact that some compensation was paid to a 
workman is sufficient to support a finding that there was 
an injury by accident arising out of and in the course of 
the employment. 

Hariey v. Walsall Wood Colliery Co., Ltd., 8 B. W. C. 
C. 86. 

A finding, that a mate under no duty to go ashore, who 
did so with the captain and who at the time to return, at 
the captain's direction, endeavored to get a boat but in so 
doing was drowned met his death by accident arising out of 
and in the course of employment, was upheld. 

Harman v. Crow & Sons, 9 B. W. C. C. 88. 

A claimant, showing that a stable-boy was found dead 
in a stable at a time when he had no work to do there, it 
appearing that he had been in the habit of teasing the horses, 
was properly held not to have made out a case of death by 
accident arising out of and in the course of employment. 

Jay V. Phillips, Mills & Co., Ltd., 9 B. W. C. C. 242. 

Where a workman is found drowned and the circum- 
stances of the drowning are unknown there is no evidence 
justifying a finding that there was an accident arising out 
of the employment. 

Stewart v, M'Intyre, 9 B. W. C. C. 430. 

In Armstrong v, Greyson & Co., 9 B. W. C. C. 468, the 
evidence was considered and it was held that the finding of 
the trial court that a workman found dead had met his death 
in going to a place to relieve nature and that accident arose 
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out of and in the course of employment was held supported 
by evidence. 

A workman sent to deliver a parcel, finding nobody at 
home sat on top of stairs. About half an hour later he was 
seen still sitting there as if asleep. Shortly thereafter he 
fell into areaway and was killed. It was held that the ev- 
idence did not show that this accident arose out of the em- 
ployment as it was not shown that the fall had any relation 
to the employment. 

Kettler v. McKay & Ryland, 9 B. W. C. C. 544. 

Where there is nothing to suggest how the accident oc- 
curred it has not been proved that it arose out of the em- 
ployment. Hence the unexplained disappearance of a sea- 
man at sea does not justify an award. 

Lynch v. Crown S. S. Co., Ltd., 9 B. W. C. C. 652. 

In Peer v, Lehigh Valley R. R. Co., 39 N. J. L. J. 242. com- 
pensation for double hernia or hydrocele (as to which it was 
the physicians disagreed) was denied. The judge said: "Too 
much rests upon the simple statement of the petitioner him- 
self, which rather vaguely tends only to show that because 
of the accident he suffered from a rupture. It is not at all 
clear, as a matter of physical condition, that the petitioner 
suffered from either a rupture or hydrocele as a result of 
the accident. Too much is left to surmise and guess to con- 
nect the conditions of hydrocele or rupture, whichever it 
may be, with the accident that occurred on July 14, 1915. 
The burden of proof upon the petitioner in this respect has 
not been discharged by him.'' 

In O'Connell v, D. V. G. Mfg. Co., 41 N. J. L. J. 207, the 
evidence was held to justify an inference that a condition of 
inguinal hernia which existed was a disability which was by an 
accident arising out of and in the course of the employment. 

In Hart v, Wilhelm, 41 N. J. L. J. 13, a workman who 
met injury on a railroad track while endeavoring to cross 
to go to a toilet was held to have met injury by accident 
arising out of and in the course of the employment. 

In the absence of evidence that decedent who was killed 
on a railroad track, was forced by his employment to go on 
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the track, if there was an accident it was not shown to have 
arisen out of the employment. 

Siemtkowski v, Berwind-White Coal Mining Co., 92 Atl. 
909. 

Id. In Oonrse of Employment. 

Where there is no evidence showing the exact time or 
place of an accident, it cannot be said with certainty that 
it arose "in the course of a workman's employment. 

Steers v. Dunnewald, 89 Atl. 1007, 85 N. J. L. 449, 89 
N. J. L. 601, 99 Atl. 345. 

In a case where a workman left his work and went to a 
fellow employe to ascertain the time, and on the way back 
to his work was killed by the falling of the roof, it not hav- 
ing been shown why the man had gone to ascertain the time, 
it was held the accident was not shown to have arisen in 
the course of the workman's employment. 

Warren v. Medley's Collieries Co., Gordon's W. C. Rep. 
(1913) 172. 

In Risdale v. S. S. Kilmarnock (Owners of), 8 B. W. C. 
C. 7, a chief engineer on a ship was held not to have gone 
outside the scope of his employment by remaining on ship 
and carrying out captain's orders although the captain was 
deviating from the usual course to fishing grounds to notify 
warships of the presence of enemy mines. 

Id. Acceleration of Disease. 

Where a workman with a predisposition to apoplexy was 
afflicted therewith while raking a fire under a steamship's 
boiler, his injury was held to be by accident arising out of 
and in the course of his employment. 

Broforst v. S. S. Bloomfield (Owners), Gordon's W. 
C. Rep. (1913) 594. 

Death of a workman who had suffered from rupture, re- 
sulting from strangulation of hernia brought on by the strain 
of his employment (stoking), was by accident arising out of 
and in the course of his employment. 

Scales V, West Norfolk Farmers' Manure & Chemical 
Co., Gordon's W. C. Rep. (1913) 165. 

See also page 10. 
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Id. Injury by Accident. 

Where a disease develops after an injury the burden is 
upon the claimant to prove that the disease resulted from 
the injury. 

Feldman v. Westinghouse Elec. and Min. Co., N. J. L. 
J., Comp. Emp. Liab. Cases 58, 36 N. J. L. J. 48. 

Where the attending physician refuses to state that death 
was caused by the accident, there is no basis for an infer- 
ence to that effect by the court. 

Reimers v. Proctor Pub. Co., 89 Atl. 931, 85 N. J. L. 
441. 

In Ferid v, John Roebling & Sons Co., 38 N. J. L. J. 26, 
the testimony of a workman (a foreigner who had diffi- 
culty in speaking English) to the occurrence of an accident 
that no one else saw, was accepted despite some contradic- 
tions and an award was made. 

In Brady v, Hahne & Co., 38 N. J. L. J. 316, it was held 
that it had not been shown that a condition of floating or 
displaced kidney had been brought about by the accident. 

In Collinson v. New Jersey China Pottery Co., 39 N. J. 
L. J. 231, a death from gangrenous peritonitis eleven days 
after an alleged accident was held not to have been proved 
to have been due to such alleged accident. 

In Ervey v. Dickisson, 40 N. J. L. J. 275, it was held that 
the claimant had not sustained the burden of showing^ hernia 
by accident. The court, said that it was not enough to es- 
tablish as a fact that a hernia is co-incident with a fall or 
with lifting, but it should be clearly established that the fall 
or lifting was the cause of the incapacity alleged. 

In Doyle v. Canadian Car & Foundry Company, 41 N. J. 
L. J. 743, a claim based on alleged Tri-Nitro-Touluene (T. 
N. T.) poisoning was denied for lack of proof that death 
arose from accident. 

Id. Temporary Dis&bility. 

In Kendall v, Tietjen & Lang Dry Dock Co., 38 N. J. L. J. 
309, the petitioner was held suffering a temporary disabil- 
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ity, the court saying that it would be a strain upon credulity 
to believe that a man able to earn $28 would malinger to get 
$10 per week. 

Id. Permanent Disability. 

Where the evidence is uncontradicted that by an op- 
eration the workman could be relieved from any effect of 
the injury, there should be no compensation for permanent 
disability. 

Hanglin v. Swift & Co., 37 N. J. L. J. 81. But see 
page 62. 

The burden of proving permanent injury is upon the 
employe or his representative. 

Vishney v. Empire Steel and Iron Co., 37 N. J. L. J. 
217. 

In Nevich v. D. L. & W. R. R. Co., 90 N. J. L. 228, 100 
Atl. 234, the evidence was considered as justifying the in- 
ference that the accident produced total disability. 

In Glaab v. McEwan Bros., 40 N. J. L. J. 273, a claim of 
present nervous inefficiency to the extent of 1/3 normal 
strength was held unsupported by the evidence. 

In Rustochinsko v. The W. A. Clark Wire Co., 40 N. J. 
L. J. 148, a claim for an eye injury was held supported by 
evidence. 

Id. Unreasonable Refusal of Operation. 

The burden of proving refusal to consent to an operation 
is unreasonable is upon the employer. 

McNally v, Hudson & Manhattan R. R. Co., 87 N. J. 
L. 455, 95 Atl. 122, 88 N. J. L. 729, 96 Atl. 293. 

See page 12 for notes on "Effect of Refusal of Opera- 
tion." 

Id. Interstate Commerce. 

The burden is on the claimant to show that employe was 
not engaged in interstate commerce. 

Lincks V. Erie R. R., 103 Atl. 176. 

Award. In Oeneral. 

If a workman in crossing an aisle in a factory sustains 
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injury by an accident, he is entitled to recover if he was 
crossing the aisle in pursuance of his duty; if on business 
of his own or for pleasure, he is not entitled to recover. 

Vreeiand v. Cogswell, 37 N. J. L. J. 57. 

When it is impossible for an accident to occur in a way 
alleged by the petitioner, he should not be allowed to recover. 

Predale v, Bemtz, 37 N. J. L. J. 60. 

In a case where a workman was injured about the eyes, 
and the evidence did not establish that there was any 
permanent disability, but did show that there existed a 
form of conjunctivitis which would require three months' 
treatment to cure, the award should he for three months' 
temporary disability, leaving the petitioner the right to ap- 
ply for a rehearing in the statutory time. 

Vishney v. Empire Steel and Iron Co., 37 N. J. L. J. 
217, reversed award should have been on basis of 
permanent disability, 87 N. J. L. 481, 95 Atl. 143. 

Id. Credits in. 

If an employer furnishes medical services in excess of the 
amount allowed by the act, he cannot have such payments 
set off against the compensation; if he has any way of re- 
covering it is by action at law for such payments. 

Dikovich v, American Steel and Wire Co., 36 N. J. L. 
J. 304. 

The award should give the employer credit for payments 
during a certain number of weeks of the amount named by 
the statute when such payments were made by the employer 
or by an insurance company by virture of a policy the 
premium of which was paid by the employer, but no credit 
should be given if the payment was by an insurance company 
by virture of a policy the premium of which was paid by the 
workman. 

Barbour Flax Spinning Co. v. Hagerty, 89 Atl. 919, 85 
N. J. L. 407. 

Award should give employer credit for the sum he has 
already paid employe. 

Loughman v. Home Brewing Co., 36 N. J. L. J. 113, 
N. J. L. J., Comp. Emp. Liab. Cases 66. 
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No credit can be given in award for payments in excess 
of the amount allowed by statute for medicines and medical 
and hospital services during first two weeks. 

Johnson v. Prendergast et al., 37 N. J. L. J. 277. 

Vrolblick V, Radtke, 38 N. J. L. J. 267. 

Blackford v. Green, 87 N. J. L. 359, 94 Atl. 401, 89 N. 
J. L. 357, 100 Atl. 1069. 

Nor can credit be given for money paid as wages, that is, 
paid for labor. 

De Zeng Standard Co. v. Pressey, 86 N. J. L. 469, 92 
Atl. 278, 88 N. J. L. 382, 96 Atl. 1102. 

In Blackford v. Green, 87 N. J. L. 359, 94 Atl. 401, 89 
N. J. L. 357, 100 Atl. 1069, it was said of weekly payments 
of $10 after the first two weeks, the compensation due 
under act being $5: "While he (trial judged might have 
found that the subsequent payments were made as com- 
pensation for the petitioner's labor, or as a gratuity from 
benevolent motives it was a fair presumption that they 
were made in discharge of the legal liability, so far as there 
was such liability, and that payments in excess of that lia- 
bility were either compensation for labor or benevolence.'* 

See also "Receipt of Benefits," page 130. 

Judge's Determination and Findings. Must State 
Facts on Which Determination Is Based. 

The determination and finding of the judge should state 
in detail the character and extent of the injury and the 
method of arriving at the award. On certiorari a state- 
ment of the testimony is no substitute for such a finding, 
and the judgment will be reversed where such matters are 
not stated in the determination. 

Long V. Bergen County Court of Common Pleas, 86 
Atl. 529, 84 N. J. L. 117, 36 N. J. L. J. 246. 

By one construction this paragraph requires "the state- 
ment of facts as determined by the trial judge" to be con- 
tained in the judgment; by another construction it requires 
it to be contained in the judge's determination. Clearly 
the intent is that the judgment in every phase shall be sup- 
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ported by a specific finding of fact which may be submitted 
to and considered by a court of review. 

N. Y. Shipbuilding Co. v. Buchanan, 87 Atl. 86, 84 N. 
J. L. 543, 

A finding in the determination that the injured "has 
'received and is now suffering from a disability partial in 
character and permanent in quality" without stating what 
the injuries were, is insufficient. 

Long V, Bergen County Court of Common Pleas, 36 
N. J. L. J. 246, 86 Atl. 529, 84 N. J. L. 117. 

The determination must contain findings showing (1) in- 
jury or death by accident, (2) arising out of, and (3) in the 
course of the employment. Dunnewald v. Steers, Inc., 89 N. 
J. L. 601, 99 Atl. 345. And where the defense is engagement 
in interstate commerce it must also show that the accident 
was not in interstate commerce. 

Brinko V. Lehigh Valley R. R. Co., 90 N. J. L. 658, 
102 Atl. 390. 

The trial judge is under no legal duty to make an ex- 
press finding negativing the assertion of the defendant that 
the deceased was intoxicated at the time he received his 
injuries and that such intoxication proximately caused his 
injuries and death. Such a negative finding is included in 
and will be presumed from the finding that the accident 
arose out of and in the course of the employment. 

Napoleon v. McCullough, 89 N. J. L. 716, 99 Atl. 385. 

The determination of no factor can be put over to some 
indefinite period or to await some uncertain event. 

D. V. G. Mfg. Co. V, Sorrentino, 103 Atl. 190. 

Id. Division of Compensation among Dependents. 

In the absence of specific application the determination 
need not state the proportion of compensation payable to 
various dependents. 

Taylor v. Seabrook, 87 N. J. L. 407, 94 Atl. 399. 

Id. Time for Filing. Thirty- Day Provision Directory 
Merely. 

The provision that the determination shall be filed within 
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thirty days by the Common Pleas judge has been held di- 
rectory merely. 

Diskon v, Bubb, 88 N. J. L. 515, 96 Atl. 660. 

Id. On Certiorari Insufficient Determination Besults 
in Beversal of Judgment. Evidence Not Exam- 
ined. 

The Supreme Court should not on certiorari enter upon 
an investigation of the evidence for the purpose of deter- 
mining whether it would have been possible for the trial 
judge to find therefrom the facts necessary to support the 
judgment. When it appears that there has been no finding 
respecting the essential facts by the trial court, the Su- 
preme Court should send the case back for a new trial and 
proper determination of facts either upon the present evi- 
dence or upon such as the parties see fit to put in. The 
reason for this is that in such a proceeding the proper 
function of the Supreme Court is solely to review ques- 
tions of law. 

Dunnewald v. Steers, Inc., 89 N. J. L. 601, 99 Atl. 
345. 

Id. Trial Judge Out of Office at Time of Beversal. 
New Trial. 

If the trial judge has gone out of office at the time a case 
is reversed, the case must be re-tried, unless the parties 
agree to submit it on the evidence already taken. 

West Jersey Trust Co. v, P. & R. R. Co., 88 N. J. L. 
102, 95 Atl. 753. 

Long V. Bergen Common Pleas, 84 N. J. L. 117, 86 Atl. 
529. 

Judgment. Form of. 

Where no commutation is applied for by either party 
the judgment should be entered for the number of dollars 
to which the weekly compensation amounts for the number 
of weeks the compensation is to run, as, for example, $5 for 
300 weeks and not for $1,500. 

Muzik V. Erie R. Co., 89 Atl. 248. 
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Under act as originally enacted the award should have 
run from date of adjudication of court and not from the date 
of accident. 

Baur V. Common Pleas of Essex, 88 N. J. Li 128, 95 
Atl. 627. 

There is no provision in the act authorizing the trial court 
to fix a specific day upon which the weekly compensation 
shall be paid. Where such a requirement would inconven- 
ience the defendant an application for modification should 
be made to the trial court. Such a requirement is not suffi- 
cient ground for reversal. 

Connors v. Public Service Electric Co., 89 N. J. L. 99, 
97 Atl. 792. 

Where the total number of weeks for which compensa- 
tion is held payable is past the judgment should award com- 
pensation for the amount presently due. 

Smith V. Smith, 38 N. J. L. J. 344. 

A judgment for more than 400 weeks for temporary dis- 
ability is erroneous and is not cured by a provision allow- 
ing a right to apply for modification on earlier termination 
of the disability. 

Birmingham v, Lehigh & Wilkesbarre Coal Co., 95 Atl. 
242. 

Id. Effect. 

The judgment in a proceeding under Workman's Com- 
pensation Act, instituted on behalf of an infant, is binding 
upon an infant to the extent of the question involved. 

Hoey V, Superior Laundry Co., 88 Atl. 823. 

See also notes on "Contracts of Minors," page 49. 

Modification of Agreement for Compensation. 

An agreement for compensation can be brought before 
the court and modified by the court on the ground that the 
same is not in accordance with the law, at any time. 

E. I. DuPont De Nemours v, Spocidio, 101 Atl. 407. 
Kozloski V. The Central R. R. of N. J., 40 N. J. L. J. 
179. 
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Belease. Effect of. 

The holding in Klotz v. Newark Paving Co., as to effect 
of a release of a third person, is unimportant since 1913 
amendment. 

Before the 1913 amendment the Essex Common Pleas 
in Pabisz v. Newark Spring Mattress Co., refused to pass 
upon the effect of a release because the workman was im- 
posed upon in securing the release involved in the suit. 

Release is said by the court to be valid. 

Lynch, Admx., v. Newman, 37 N. J. L. J. 17. 
Rowe V. Empire Steel Co., 37 N. J. L. J. 79. 

Release was said to be of no consequence and no bar to 
the recovery of compensation in 

Stoffa V. Empire Steel and Iron Co., 39 N. J. L. 175. 

Burd V. Richardson & Boynton Co., 40 N. J. L. J. 84. 

In West Jersey Tr. Co. v. P. & R. R. Co., 88 N. J. L. 
102, 95 Atl. 753, a release by a widow was held no bar to 
a suit by the personal representative to recover in the right 
of the statute under the act as originally passed, and that 
the act superseded pre-existing arrangements including a re- 
lease in advance of all claims for damages in view of mem- 
bership in the relief association of a railroad company. 

Commutation to Lump Sum. When Allowed. Purposes 
for Which Not Allowed. Counsel Fee. Subsequent 
Mlodification of Award or Agreement, As Amended 
by Chapter 174, Laws of 1913, 309. 

21. The compensation herein provided may be com- 
muted by said Court of Common Pleas, at its present 
value when discounted at five per centum simple interest 
upon application of either party, with due notice to the 
other, if it appear that such commutation will be for the 
best interest of the employe or the dependents of the de- 
ceased employe, or that it will avoid undue expense or 
undue hardship to either party, or that such employe or 
dependent has removed or is about to remove from the 
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United States, or that the employer has sold or otherwise 
disposed of the greater part of his business or assets. 

In determining whether the commutation asked for 
will be for the best interest of the employe or the depend- 
ents of the deceased employe, or that it will avoid undue 
expense or undue hardship to either party, the judge of 
the Court of Common Pleas will constantly bear in mind 
that it is the intention of this act that the compensation 
payments are in lieu of wages, and are to be received by 
the injured employe or his dependents in the same man- 
ner in which wages are ordinarily paid. Therefore, com- 
mutation is a departure from the normal method of pay- 
ment and is to be allowed only when it clearly appears 
that some unusual circumstances warrant such a depart- 
ure. Commutation shall not be allowed for the purpose 
of enabling the injured employe, or the dependents of a 
deceased employe, to satisfy a debt, or to make payment 
to physicians, lawyers or any other persons. 

When any proceedings have been taken under the pro- 
visions of paragraph twenty or paragraph twenty-one of 
this act, the judge of the Court of Common Pleas shall, 
as a part of his determination and order, either for pay- 
ment or for commutation of payment, settle and deter- 
mine the amount of compensation to be paid by the in- 
jured employe or his dependents, on behalf of whom such 
proceedings are instituted, to his legal adviser or advis- 
ers, and it shall be unlawful for any lawyer, or other per- 
son acting in that behalf, to ask for, contract for or re- 
ceive any larger sum than the amount so fixed ; and in the 
order determining weekly payments where no commuta- 
tion is made, the judge shall also determine the amount 
to be paid per week from the compensation payment on 
account of the legal fee thus awarded, and it shall be un- 
lawful for the legal adviser, or other person acting in 
that behalf, to ask for, contract for or receive a larger 

—8 
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sum per week than the allowance thus determined. Vio- 
lation of the restrictions contained in this clause shall 
constitute contempt of court and shall be punished ac- 
cordingly. 

An agreement or award of compensation may be mod- 
ified at any time by a subsequent agreement, or at 
any time after , one year from the time when the 
same became operative, it may be reviewed upon the ap- 
plication of either party on the ground that the incapac- 
ity of the injured employe has subsequently increased or 
diminished. In such case the provisions of paragraph 
seventeen with reference to medical examination shall 
apply. 

As originally passed, P. L. 1911, at page 143, this par- 
agraph read as follows: 

''Amount May Be Commuted. 

21. The amounts payable periodically as compensation 
may be commuted to one or more lump sum payments by 
the judge of the Court of Common Pleas having jurisdic- 
tion as set forth in the preceding paragraph, upon the ap- 
plication of either party, in his discretion, provided the same 
be in the interest of justice. Unless so approved, no com- 
pensation payments shall be commuted. 

Agreement or Award May Be Modified. 

An agreement or award of compensation may be modified 
at any time by a subsequent agreement, or at any time after 
one year from the time when the same became operative it 
may be reviewed upon the application of either party on the 
ground that the incapacity of the injured employe has sub- 
sequently increased or diminished. In such case the pro- 
visions of paragraph seventeen with reference to medical 
examination shall apply." 

The State Labor Department will, upon request, supply 
free of charge a table for computing present value of com- 
pensation for commutation. 
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The discussion in Banister Co. v. Kriger, 89 Atl. 923, 
and 85 Atl. 1Q27, concerning the propriety of commutation 
and the method of making the same, is unimportant in view 
of the 1913 amendment of section 21. 

» 

Commutation. Due Notice of Application for. 

Due notice is synonymous with reasonable notice, but there 
is no fixed rule as to what shall constitute the notice. "Due 
notice" is a relative term and must be applied to each case 
in the exercise of the discretion of the court under the par- 
ticular circumstances. 

Panacona v. Vulcanite Portland Cement Co., 37 N. J. 
L. J. 75. 

Id. Attitude of Employer Immaterial. 

The consent of the employer to commutation is mot re- 
quired. All the employer can do 4s to show the court mat- 
ters against commutation. > 

Panacona v. Vulcanite Portland Cement Co., 37 N. J. 
L. J. 75. 

Id. When Allowed. 

Commutation to allow workmen to return to foreign 
countries was made in 

Panacona v. Vulcanite Portland Cement Co., 37 N. J. 
L. J. 75. 

Fountana v. American, etc., 39 N. J. L. J. 92. 

Vosik )v. Empire Steel & Iron Co., 39 N. J. L. J. 181. 

On an application for commutation the first element to 
be determined is whether the injury is of such a nature as 
to remove [the question for all practical purposes of the pos- 
sibility of the petitioner's disability becoming lessened or 
removed altogether. 

O'Connor v, Babcock & Wilcox Co., 38 N. J. L. J. 86. 

That the weekly compensation payments are insufficient 
to meet the needs of the petitioner is not a good ground for 
commutation. That the petitioner has a large family makes 
it necessary that the statute's provision that payments are 
in lieu of wages shall receive serious attention, and the more 
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essential that the petitioner undertake to secure such em- 
ployment as may be possible and of which he may be ca- 
pable in order to better provide for his present and future 
family needs. 

O'Connor v, Babcock & Wilcox Co., 37 N. J. L. J. 275. 

Commutation was allowed upon a showing that the work- 
man's disability would endure during the remaining com- 
pensation period and Sf not granted the workman and his 
family were likely to become a burden, public or otherwise, 
while if granted they could carry out their intention to re- 
move from the state to the workman's native place, Syra- 
cuse, New York, fwhere he had an opportunity of employ- 
ment. 

O'Connor v. Babcock & Wilcox Co., 38 N. J. L. J. 85. 

In Vitovitch v. Empire Steel & Iron Co., 38 N. J. L. J. 
315, the court took judicial notice of the European war and 
the internal conditions in Russia as well as -the dangers of 
travel and refused to commute to allow a widow and chil- 
dren of deceased workman to return to Russia. 

Commutation cannot be ordered against the state. 
Carrell v. State of New Jersey, 38 N. J. L. J. 339. 

Commutation cannot be allowed where the employe was 
of a municipality. 

Jackson v. Boonton, 39 N. J. L. J. 178. 

Advanced years or impaired health are not given as stat- 
utory grounds for commutation. 

Jackson v. Boonton, 39 N. J. L. J. 178. 

In Sumburger v, Guenther, 39 N. J. L. J. 369, commuta- 
tion was allowed so as to enable petitioner to increase his 
equity in his home and thereby assure himself and family 
of this necessity. 

Id. Basis Is Present Value. 

Commutation must be upon the basis of present value. 
Diskon V. Bubb, 88 N. J. L. 513, 96 Atl. 660. 
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Id. Judge's Findings and Determination. 

Where weekly payments are commuted to a lump sum the 
judge's determination should show the basis of award in 
amount per week and number of weeks, the commuted 
amount being expressly predicated on such finding. 

Long V, Bergen County Court of Common Pleas, 86 Atl. 
529, 84 N. J. L. 117. 

When commutation of payments is made the judge must 
state in his determination and finding of facts — (1) what 
sum per week is payable under the statute, (2) the method 
by which he reached the lump sum to which he commutes, 
and (3) the reasons that induced him to commute; when 
these things do not appear in the record the Supreme Court 
will on certiorari set aside a judgment and remit the record 
for a new trial. 

Mockett V. Ashton, 90 Atl. 127, 84 N. J. L. 452. 

In a case where weekly payments are commuted to a lump 
sum, the judge's determination or the judgment entered 
thereon should contain a statement of facts found from 
legal evidence to support the exercise of the court's discre- 
tion in commuting to a lump sum. If such facts are not 
stated the judgment Will be reversed on certiorari. 

N. Y. Shipbuilding Co. v. Buchanan, 87 Atl. 86, 84 N. 
J. L. 543. 

Modification of Award. By What Court. 

The modification of the award contemplated by this par- 
agraph is to be made by the tribunal that originally fixed 
the compensation. 

James A. Banister Co. v, Kriger, 85 Atl. 1027, 84 N. 
J. L. 30. 

Id. Time of. 

Award may be (modified at any time "after" one year in- 
stead of "within" one year as was stated in Banister v. 
Kriger, 85 Atl. 1027, 84 N. J. ^L. 30. 
Banister v. Kriger, 89 Atl. 923. 

Id. Incapacity Increased or Diminished. 

If a workman submits to an operation (whether danger- 
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ous or not) and recovers, the employer can petition the trial 
court to reduce the compensation or to stop it if the proper 
number of weeks for which compensation should have been 
allowed have elapsed. 

McNally v, Hudson & Manhattan, 87 N. J. L. 455, 95 
Atl. 122, 88 N. J. L. 729, 96 Atl. 292. 

The word "incapacity'' as used in this paragraph means 
incapacity to perform labor except in cases especially named 
in the statute. Where it is disclosed that what appeared in 
the condition of the petitioner in the original proceeding to 
be a total disability has proved in the course of time not to 
be so as is evidenced by the fact of ability to perform labor 
at higher wages than at the time of his injuries there should 
be a modification on the ground that incapacity had de- 
creased. ' 

Safety Insulated Wire & Cable Co. v. Hudson Common 
Pleas, 90 N. J. L. 114, 100 Atl. 846. 

Inserted by Chapter 174, Laws 1913. Transfer of Com- 
pensation Obligation. 

21 (a). At any time after the entry of the award, a sum 
equal to all future installments of compensation may 
(where death or the nature of the injury renders the 
amount of future payments certain) by leave of court be 
paid by the employer to any savings bank, trust com- 
pany or life insurance company in good standing and au- 
thorized to do business in this State and having an office 
in the county in which the award was entered, and such 
sum, together with all interest thereon, shall thereafter 
be held in trust for the employe or the dependents of the 
employe; who shall have no further recourse against the 
employer. The payment of such sum by the employer, 
evidenced by the receipt of the trustee noted upon the 
docket of the clerk of the court, shall operate as a satis- 
faction of said award as to the employer. Payments 
from said fund shall be made by the trustee in the same 
amounts and at the same times as are herein required of 
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SECTION m. GENERAL PROVISIONS. 

(As amended by Chapter 174, Laws 1913.) 

What Constitutes Willful Negligence. 

23. For the purposes of this act, willful negligence 
shall consist of (1) deliberate act or deliberate failure to 
act, or (2) such conduct as evidences reckless indiffer- 
ence to safety, or (3) intoxication, operating as the prox- 
imate cause of injury. 

Use of Certain Words. 

Wherever in this act the singular is used the plural 
shall be included; where the masculine gender is used, 
the feminine and neuter shall be included. 

Synonyms. 

Employer is declared to be synonymous with master 
and includes natural persons, partnerships and corpora- 
tions; employe is synonymous with servant and includes 
all natural persons who perform service for another for 
financial consideration, exclusive of casual employments. 

As to Amputations. 

Amputation between the elbow and the wrist shall be 
considered as the equivalent of the loss of a hand, and 
amputation between the knee and the ankle shall be con- 
sidered as the equivalent of the loss of a foot. 

No Other Agreement Valid. 

No agreement, composition or release of damages made 
before the happening of any accident except the agree- 
ment defined in Section II. of this act shall be valid or 
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shall bar a claim for damages for the injury resulting 
therefrom, and any such agreement, other than that de- 
fined in Section II. herein, is declared to be against the 
public policy of this State. 

Other Benefits No Bar. 

The receipt of benefits from any association, society 
or fund to which the employe shall have been a contrib- 
utor shall not bar the recovery of damages by action at 
law or the recovery of compensation under Section II. 
hereof. 

Third Person. 

Where a third person or corporation is liable to the em- 
ploye or his dependents for an injury or death, the ex- 
istence of a right of compensation from the employer un- 
der this statute shall not operate as a bar to the action 
of the employe or his dependents, nor be regarded as es- 
tablishing a measure of damage therein. However, in 
event that the employe or his dependents shall recover 
from the said third person or corporation, a sum equiva- 
lent to or greater than the total compensation payments 
for [which the employer is liable under this statute, the 
employer shall be released thereby from the obligation 
of compensation. If, however, the sum so recovered from 
the third person or corporation is less than the total of 
compensation payments, the employer shall be liable only 
for the difference. The obligation of the employer under 
this statute to make compensation shall continue until 
the payment, if any, by such third person or corporation 
is made. Such employer shall file with the third person 
or corporation so liable, at any time prior to payment, a 
statement of the compensation agreement or award be- 
tween himself and his employe, or the dependents of the 
employe, and the employer shall thereafter be entitled 
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to receive from such third person or corporation, upon 
the payment of any amount in release or in judgment by 
the third person or corporation on account of his or its 
liability to the injured employe or his dependents, a sum 
equivalent to the amount of compensation payments 
which the employer has theretofore paid to the injured 
employe or his dependents, which payments shall be de- 
ducted by the third person or corporation from the sum 
paid in release or judgment to the injured employe or his 
dependents. 

Wages Defined. 

Wherever in Section 11. of this act the term ^^ wages" 
is used, it shall be construed to mean the money rate at 
which the service rendered is recompensed under the 
contract of hiring in force at the time of the accident, 
and shall not include gratuities received from the em- 
ployer or others, nor shall it include board, lodging or 
similar advantages received from the employer, unless 
the money value of such advantages shall have been fixed 
by the parties at the time of hiring. Where prior to the 
accident the rate of wages is fixed by the output of the 
employe, his weekly wages shall be taken to be six times 
his average daily earnings for a working day of ordinary 
length, excluding overtime. This rate of weekly wages 
shall be calculated by dividing the total value of the em- 
ploye 's output during the actual number of full working 
days during the preceding six months, by the number of 
days the workman was actually employed. All parts of 
this calculation shall refer to employment by the same 
employer. 

Time Limit. 

In case of personal injuries or death all claims for com- 
pensation on account thereof shall be forever barred un- 
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less within one year after the accident the parties shall 
have agreed upon the compensation payable under this 
act, or unless within one year after the accident one of 
the parties shall have filed a petition for adjudication 
of compensation as provided herein. 

As originally passed, P. L. 1911, at page 144, this par- 
agraph read as follows : 

''What Constitutes Willful Negligence. 

23. For the purposes of this act, willful negligence shall 
consist of (1) deliberate .act or deliberate failure to act, or 
(2) such conduct as evidences reckless indifference to 
safety, or (3) intoxication, operating as the proximate cause 
of injury. 

Use of Certain Words. 

Wherever in this act the singular is used the plural shall 
be included; where the masculine gender is used, the fem- 
inine and neuter shall be included. 

Synonyms. 

Employer is declared to be synonymous with master and 
includes natural persons, partnerships and corporations ; em- 
ploye is synonymous with servant and includes all natural 
persons who perform service for another for financial con- 
sideration, exclusive of casual employments. 

As to Amputations. 

Amputation between the elbow and the wrist shall be 
considered as ,the equivalent of the loss of a hand, and 
amputation between the knee and the ankle shall be con- 
sidered as the equivalent of the loss of a foot." 

Employe. 

One who comes within the definition of an independent 
contractor is not entitled to recover compensation under the 
act. 

Sickle V, Pierson, 37 N. J. L. J. 15. 
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A man does not cease to be an employe because at certain 
instants of time he is not actually engaged at work. 

Scott V. Payne, 89 Atl. 927. 

While under ordinary circumstances a plumber would be 
held an independent contractor and not an employe, in a 
case where the employer was present and gave directions as 
to the work to be done and the manner of doing the same, 
the plumber was held to have been an employe. 

McNally v, Fitz-Gerald, Gordon's W. C. Rep. (1914) 7. 

In order to make out the defense that a workman is not 
an employe because working for an independent contractor 
at the time of injury, the employer must show that the ser- 
vant has in fact consented to the transfer of his services to 
the alleged new master and accepted him pro hac vice, that 
he has entered upon the service and submitted himself to the 
direction and control of the new master. 

Jackson v, Erie R. R. Co., 86 N. J. L. 550, 91 Atl. 1035. 

A driver, whose employer lets the team, including services 
of the driver, is the employe of the man who pays his wages 
and not of the person to whom the team and his services 
have been let. 

Rongo V, Waddington, 87 N. J. L. 395, 94 Atl. 408. 

A child, working in violation of the Child Labor Law, is not 
an employe within the meaning of this act. 

Hetzel, Jr. ,z/. Wasson Piston Ring Co., 89 N. J. L. 201, 

98 Atl. 306. 

* 

A woodcutter was held an employe in the case of Black- 
ford ,z/. Green, 37 N. J. L. J. 279, affirmed 87 N. J. L. 359, 
94 Atl. 401, and 88 N. J. L. 357, 100 Atl. 1069. 

A workman engaged in a sawmill was held an employe 
and not a volunteer or the assistant of an independent con- 
tractor in Voorhees v. Stickle, 38 N. J. L. J. 143. 

In Inman v. Cochran, 38 N. J. L. J. 305, it was held that 
a man's services had not been transferred to another so as 
to make such other the master pro hac vice. 

A nurse who was at work for a trial period to determine 
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her fitness for permanent employment in State Hospital 
was not an employe. 

Reeves v. New Jersey State Hospital, 38 N. J. L. J. 341. 

In Thompson v. Parker and Coleman, 38 N. J. L. J. 386, 
a carpenter was held the employe of a contractor and not 
of the owner of a tenement house upon which the work was 
being done. 

In Lake v. Chamberlain & Co., 39 N. J. L. J. 204, a team 
driver was held not an employe of a party for whom the 
team and driver were hauling rye. The facts were that the 
driver was in the employ of his wife, who as independent 
contractor had agreed to furnish a team, wagon and driver 
to haul rye for the respondent at a fixed price per ton for 
all rye hauled. (Test of what constitutes independent con- 
tractor is dealt with in this case.) 

In Smith v. Strong, 39 jN. J. L. J. 279, a baker's wagon 
driver was held not an independent contractor but an em- 
ploye within the act. The following quotation was given 
from Reisman v. Public Service, 81 Atl. 839, 82 N. J. L. 464: 
"An independent ^contractor is defined to be one, who car- 
rying on an independent business, contracts to do a piece of 
work according to his own methods, without being subject 
to the control of his employer as to the means by which the 
result is to be accomplished but only as to the result of 
the work.'' 

In Beck v. Hill & Sons (Carriers), Ltd., 8 B. W. C. C. 
592, it was held that a trial judge's finding that a captain of 
a canal boat running the same on share basis was a co- 
adventurer and not an employe, was proper. 

Employer. 

Where the person who hired the workman did so as 
servant of the respondent and not as an independent con- 
tractor, the respondent was considered the employer of the 
workman. 

Proctor V, Fogg, 39 N. J. L. J. 341. 

The term "employer" includes municipal corporations. 

Allen V. Millville, 87 N. J. L. 356, 95 Atl. 130, 88 N. J. 
L. 693, 96 Atl. 1101. 
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In McCormack v, Sander, 37 N. J. J^. J. 56, a man in jail 
who had another running his business as trustee for him 
was held an employer. 

A man who hires a workman as driver and pays his wages 
is the employer notwithstanding the fact that he has hired 
the driver and a team to another. 

Rongo V, Waddington, 87 N. J. L. 395, 94 Atl. 408. 

In Sprague v. Reeves, et al, 39 N: J. L. J. 208, it was 
held that the members of a partnership which hires a work- 
man continue to be employers until notice of dissolution is 
given to him, so that such workman can recover from a late 
member of the firm after its dissolution without notice to 
him. 

Willful Negligence. 

A man who did what he was bound to do in the line of 
his employment was not guilty of willful negligence. 

Houghton, Admx., v, W. G. Root Const. Co., N. J. L. 
J. Comp. Emp. Liab. Cases 55, 35 N. J. L. J. 332. 

Id. Effect of. 

While willful negligence of an employe is not of itself a 
defense to a proceeding under Section II. if his acts are 
willfully negligent, they would ordinarily be of a character 
which would not arise out of and in the course of his em- 
ployment. 

Houghton, Admx., v. W. G. Root Const. Co., N. J. L. 
J. Comp. Emp. Liab. Cases 55, 35 N. J. L. J. 332. 

See also page 94. 

Casual Employment. 

The best method of determining whether an employment 
is casual is to take into consideration the circumstances of 
the hiring and the. nature of the service. 

Hubbe V. Lynch, N. J. L. J. Comp. Emp. Liab. Cases 
63, 36 N. J. L. J. 87. 

The employment of a workman hired to do piece work in 
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an employer's regular business without limit as to time is 
not a "casual employment/' 

Schaeffer v, DeGrottola, 89 Atl. 921, 85 N. J. L. 444. 

Where a workman is employed at a daily wage in the 
regular business of an employer he is not employed in a 
**casual employment" merely because he was employed for 
an indefinite period. 

Scott V. Payne Bros., 89 Atl. 927, 85 N. J. L. 446. 

Where the hiring of a workman did not occur until al- 
most the moment of beginning the work on the morning of 
the accident, and the work was not of a regular, periodic or 
permanent nature but understood between the parties as 
requiring but two or three hours to complete it, there was 
a case of casual employment. 

Hubbe V. Lynch, N. J. L. J. Comp. Emp. Liab. Cases 
63, 36 N. J. L. J. 87. 

In a ca.se where the contract of hiring was made two days 
before the work was commenced for the performance of 
work that was in a permanent trade and probably would 
have been regular, it was held that the employment was rot 
casual. 

Mueller z'. Oelkers Mfg. Co., N. J. L. J. Comp. Emp. 
Liab. Cases 71, 36 N. J. L. J. 117. 

If the relations between a workman and the party for 
whom he is working are such that the workman is under no 
obligation to come and work, and on the other hand may 
be got rid of at any time without notice, there is a case of 
casual employment. 

Kright V, Bucknill, Gordon's W. C. Rep. (1913) 175. 

In a case where a workman had cleaned windows for a 
party from time to time but there was no contract to come 
at regular intervals to do such work, it was held that a 
workman while engaged in cleaning windows was engaged in 
a casual employment. 

Ritchings v, Bryant, Gordon's W. C. Rep. (1913) 171. 

In Blackford v. Green, 37 N. J. L. J. 279, affirmed 87 N. 
J. L. 359, 94 Atl. 401, and 88 N. J. L. 357, 100 Atl. 1069, 
a woodcutter was held not a casual employe. 
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In Smith v, Baxter, 8 B. W. C. C. 196, a workman, who 
regularly when the wood season came round was employed 
as a woodman, the period depending on the amount of work 
to be done, was held not engaged in employment of a casual 
nature. 

The ordinary meaning of "casual" is something which 
happens by chance, and an employment is not casual — that 
is arising through accident or chance — where one is em- 
ployed to do a particular part of a service occurring some- 
what regularly with a fair expectation of its continuance for 
a reasonable period. 

Sabella v, Brazileiro, 86 N. J. L. 505, 91 Atl. 1032, 87 
N. J. L. 710, 94 Atl. 1103. 

In the last named case a finding that one was not a cas- 
ual employe was held supported by evidence showing that 
an employe engaged in loading a ship was justified in the 
expectation that the employment would continue at least 
until the ship was loaded or so long as his services were re- 
quired for that purpose; that while this class of work was 
not constant, depending upon there being a ship of the 
prosecutors in port, the deceased was frequently called upon 
by the prosecutors to serve them in this particular class of 
work, being one of a class of stevedores ready to respond 
when called. 

In McNeill v. Mountain Ice Co., 38 N. J. L. J. 109, a 
young man employed as an ice "switcher" to help fill an 
ice-house was held not a casual employe. (This case went 
to higher courts on other grounds.) 

In Laspada v. Public Service Ry. Co., 38 N. J. L. J. 102, 
a laborer hired to clean snow from trolley tracks so the 
respondent could run its cars was held engaged in a casual 
employment. In reaching this result the court said that a 
casual employment is one which comes about more or less 
by chance, to meet the exigencies of a particular situation 
or temporary emergency, and which may or may not be 
within the general scope of the business of the employer or 
the occupation of the employe, and that whether an em- 
ployment is casual must depend upon the circumstances 
of each particular case. 
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Casual employment is defined as depending on chance, 
depending on or produced by chance, occurring or coming 
on at uncertain times not to be calculated on ; coming with- 
out design or premeditation. 

Proctor V. Fogg, 39 N. J. L. J. 341. (Painter em- 
ployed three days when hurt was held not a casual 
employe in this case.) 

In Inman v, Cochran, 38 N. J. L. J. 305, and Thompson 
V, Parker & Coleman, 38 N. J. L. J. 386, workmen were held 
not "casual employes.'' 

Third Person/ Effect of Liability of. 

The holding in Bryant v, Fissell, 84 N. J. L. 72, 86 Atl. 
458, that an employe is not deprived of his rights under 
the act merely because the accident gives rise to a right of 
recovery against a third person, is unimportant since the 
1913 amendment. 

See Newark Paving Co. v, Klotz, 91 Atl. 91, 85 N. J. 
L. 432. 

The 1913 amendment modifies the rule stated in Perlsburg 
V, MuUer, 35 N. J. L. J. 202 and 299, N. J. L. J. Comp. Emp. 
Liab. Cases 44, and Houghton v. W. G. Root Construction 
Co., 35 N. J. L. J. 332, N. J. L. J. Comp. Emp. Liab. Cases 
55, that the right to receive from the employer the compen- 
sation nam.ed in schedule is independent of and in addition 
to anything he may recover from a third person whose neg- 
ligence contributed to the accident. In those cases the re- 
lease of a tort feasor was held not to bar a proceeding un- 
der Section II. which is ex contractu. 

It should be remarked that the case of Interstate, etc., 
Co. V, Public Service Electric Co., 90 Atl. 1062, holding that 
an employer cannot recover the amount of compensation 
from a third person whose tort caused the employe's in- 
jury is modified by 1913 amendment. 

See also Newark Paving Co. v. Klotz, 85 N. J. L. 432, 
91 Atl. 91. 

The receipt by a workman from his employer of com- 
pensation under this act and giving such employer a gen- 
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eral release were held not to discharge a third person re- 
sponsible for the injury from liability to workman. 

Jacowicz V. D. L. & W. R. R., 87 N. J. L. 273, 92 Atl. 
946. 

"Third person*' as used in this paragraph of the act means 
a person other than employer or employe. 

Churchill v. Stephens, 102 Atl. 657. 

The act does not prevent a recovery by a workman of 
damages by suit against his employer's foreman for injuries 
due to the negligence of such foreman. 

Churchill v. Stephens, 102 Atl. 657. 

In Race v. Petry's Express and Delivery, Inc., 38 N. J. 
L. J. 265, it was held that the right under the act of 1911 
and the right to recover damages of a tort feasor are of so 
different a character that the employer has no right of 
subrogation to the claim against the tort feasor. 

Receipts of Benefits No Bar. 

No credit should be given to an employer in an award for 
payments to a workman by an insurance company by virtue 
of a policy, the premium of which was paid by the work- 
man. 

Barbour Flax Spinning Co. v. Hagerty, 89 Atl. 919, 85 
N. J. L. 407. 

Wages. In OeneraJ. 

Discussion of wages in In Re Walton, Admx., N. J. L. J. 
Comp. Emp. Liab. Cases 42, 35 N. J. L. J. 184, is unim- 
portant since the 1913 amendment of the act. 

In cases dealing with the act before the amendment of 
this paragraph it was said that wages at time of death and 
not average wages governed. 

Huyett V. Pa. R. R., 86 N. J. L. 683, 92 'Atl. 58. 
Davidheiser v. Hay, 87 N. J. L. 688, 94 Atl. 309. 

In Walker v. Skillman, 38 N. J. L. J. 269, it was held 
that wages as basis of compensation in case of death were 
wages at time of death and not average wages. It was also 
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as to amount of wages, they will be the reasonable value of 
the services. 

Mueller v, Oeklers Mfg. Co., N. J. L. J., Comp. Emp. 
Liab. Cases 71, 36 N. J. L. J. 117. 

Id. In Case of Workman Employed Less Than Six 
Months. 

Where an employe has at the time of injury worked for 
an employer less than six months, his iwages are found by 
dividing the total wages for all his full working days by 
the number of his full working days. 

Endler v. Guenther, 37 N. J. L. J. 114. 

Id. When Work Was Irregular. 

When an employe's work is irregular, the proper method 
of determining wages is to take the earnings for a given 
period and divide by the number of weeks in such period. 

Bonaldi v, Hamburg American, etc., 36 N. J. L. J. 302. 

If no regular hours of work are established and it appears 
that the employe was as accustomed to work in the night- 
time as in the daytime, the Iwages are to be determined by 
ascertaining the total amount which he earned each week, 
no matter between what hours the work was performed, 
adding it all together and then dividing the result by the 
total number of weeks during the period. 

Bonaldi v, Hamburg American, etc., 36 N. J. L. J. 302. 

Id. Compensation Paid for Sunday Work. 

Amounts paid for work on Sunday should be included in 
the amount earned by a workman during last six months in 
estimating weekly wages. 

Panacona v. Vulcanite Portland Cement Co., 37 N. J. 
L. 75. 

Effect of One Tear Limitation. 

Causes of action which accrued under Section H. before 
the 1913 amendment are not affected by the one year lim- 
itation. Amendment not retroactive. 

Baur V. Common Pleas of Essex, 88 N. J. L. 128, 95 
Atl. 627. 
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Van Horn v. Whiting, 39 N. J. L. J. 282. 

Franchino v. C. M. Grey Mfg. Co., 37 N. J. L. J. 203. 

The 1913 amendment prescribing one year limitation was 
the first limitation in respect of these proceedings. Before 
that amendment there was no limitation of the time within 
which suit might be brought. 

Baur V, Common Pleas of Essex, 88 N. J. L. 128, 95 
Atl. 627. 

Birmingham v, Lehigh & Wilkesbarre Coal Co., 95 Atl. 
242. 

The presentation of petition to judge within year is not 
enough; the petition must be actually filed with the clerk. 

Henderson v. Public Service, 87 N. J. L. 366, 94 Atl. 
402. 

In Burd v, Richardson & Boynton Co., 40 N. J. L. J. 84, 
it was held that the one year limitation does not bar a suit 
where the petition is filed before the end of the year from 
the accident although the petitioner did not present his pe- 
tition to a Common Pleas judge before its filing and al- 
though he did not serve on employer an order fixing time 
and place for hearing as required by paragraph 20. 

In Cooney v. Rushmore, 90 N. J. L. 665, 100 Atl. 692, it 
is held that where a petition is presented to the judge and he 
certifies that it has been filed and thereupon makes the order 
fixing time and place which he can only make after such 
filing, the petition must be taken to have been filed on the 
date certified by the court. 

Whether there has been agreement for compensation is 
a mixed question of law and fact. 

E. I. DuPont de Nemours Co. v. Spocidio, 90 N. J. L. 
438, 101 Atl. 407. 

In Johnson v. Mills, 39 N. J. L. J. 306, an agreement as to 
amount per week and part performance by paying a few 
weeks were held sufficient to take case out of bar of this 
paragraph. 

The payment of physician's bills for the first two weeks 
does not prevent the bar of the limitation provision, nor 
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does an agreement that injured is entitled to no compen- 
sation. 

Benjamin & Johnes v. Brabban, 90 N. J. L. 355, 103 
Atl. 688. 

Where there was testimony to the effect, that the em- 
ployer agreed to and did pay the petitioner periodically one- 
half of his weekly wages for some time after the accident, 
and also medical expenses incurred as a result of the pe- 
titioner's injuries, the trial judge was justified in finding that 
there was an agreement for compensation. 

De Nemours Co. v, Spocidio, 90 N. J. L. 438, 101 Atl. 
407. 

In Wright v. Smith, (38 N. J. L. J. 231, is an elaborate 
opinion on the effect of payments and acknowledgment of 
some liability on the bar of this paragraph. 

This limitation provision is superceded by limitation in 
1918 act, this book at page 177. 

Constitutionality, delation of Sections of Act. 

24. In case for any reason any paragraph or any pro- 
vision of this act shall be questioned in any court and 
shall be held to be unconstitutional or invalid, the same 
shall not be held to affect any other paragraph or provi- 
sion of this act, except that Sections I. and 11. are here- 
by declared to be inseparable, and if either section be de- 
clared void or inoperative in an essential part, so that 
the whole of such section must fall, the other section 
shall fall with it and not stand alone. Section I. of this 
act shall not apply in cases where Section 11. becomes 
operative in accordance with the provisions thereof, but 
shall apply in all other cases, and in such cases shall be 
in extension of the common law. 

In considering the constitutionality it is necessary to view 
the matter from the standpoint of employe as well as em- 
ployer. The exemption from further liability is an essential 
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CHAPTER 368, LAWS OF 1911, PAGE 763. 

A Supplement to an act entitled '^An act prescribing 
the liability of an employer to make compensation for in- 
juries received by an employe in the course of employ- 
ment, establishing an elective schedule of compensation, 
and regulating procedure for the determination of liabil- 
ity and compensation thereunder,'' approved April 
fourtH, one thousand nine hundred and eleven. 

Be it enacted by the Senate and General Assembly 
of the State of New Jersey: 

Contracts Presumed to Continue. 

1. Every contract of hiring, verbal, written or im- 
plied from circumstances, now in operation or made or 
implied prior to the time limited for the act to which 
this act is a supplement to take effect, shall, after this 
act takes effect, be presumed to continue subject to the 
provisions of Section II. of the act to which this act 
is a supplement, unless, either party shall, prior to the 
accident in writing, notify the other party to such con- 
tract that the provisions of Section II. of the act to 
which this act is a supplement are not intended to apply. 

Effective. 

2. This act shall take effect on the fourth day of July 
next succeeding its passage and approval. 

Approved May 2, 1911. 

This act does not impair obligation of contracts. 

Sexton V. Newark Dist. Tel. Co., 84 N. J. L. 85, 86 Atl. 
451, 86 N. J. L. 701, 91 Atl. 1070. 

Troth V. Millville Bottle Works, 86 N. J. L. 558, 91 Atl. 
1031, 89 N. J. L. 219, 98 Atl. 435. 
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CHAPTER 156, LAWS OF 1912, PAGE 225. 

An Act requiring reports of industrial accidents to be 
made to the Department of Labor. 

Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

1. Upon the happening of any accident in any employ- 
ment of labor in this State, the result of which shall be 
to prevent the injured person or persons from resuming 
work within two weeks after the happening thereof, the 
employer of such injured person or persons shall report, 
in writing, to the Commissioner of Labor the time, place 
and cause of the said accident, as nearly as the same 
may be fairly ascertained, the extent of injuries received 
and such other facts as the Commissioner of Labor may, 
by rule or regulation, require. In case of injury not pro- 
ducing death, such report shall be filed within four 
weeks after the happening of such injury. In case of 
injury producing death, report shall be filed within two 
weeks thereafter. Such reports may be forwarded by 
mail, postage prepaid. 

2. All companies engaged in casualty insurance busi- 
ness within the State of New Jersey shall furnish to the 
Commissioner of Labor a full and complete report of 
all accidents to the employes of any person, firm or cor- 
poration insured by them, which prevents such injured 
person or persons from resuming work within two weeks 
after the happening of such injury, or which results in 
death. In case of injury not producing death, such re- 
port shall be filed within four weeks after such injuries 
have been reported to such insurance company, or such 
insurance company has otherwise gained knowledge 
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thereof. In case of injury producing death, such report 
shall be filed within two weeks after such death has 
been reported to such insurance company, or such in- 
surance company has otherwise gained knowledge 
thereof. Such reports shall state the time, place and 
cause of injury, as nearly as the same may be ascer- 
tained, and the extent thereof, and such other and 
further information as the Commissioner of Labor may, 
by rule or regulation, require. Such notice may be sent 
by mail, postage prepaid. 

3. The reports filed with the Commissioner of Labor, 
in accordance with the provisions of this act, shall not 
be made public, and shall not be opened to inspection 
unless, in the opinion of the Commissioner of Labor, 
some public interest shall so require, and such reports 
shall not be used as evidence against any employer in 
any suit or action at law brought by any employe for 
the recovery of damages, but such reports shall always 
be at the service and use of the Employers' Liability 
Commission. Reports filed in accordance with this act 
shall be in lieu of all other reports required to be filed 
pursuant to the provisions of an act entitled **An act 
creating the Employers' Liability Commission and pre- 
scribing its powers and duties, and requiring reports 
to be made by the employers of labor upon the opera- 
tions of the Employers' Liability Law for the informa- 
tion of said commission," approved April twenty-sev- 
enth, one thousand nine hundred and eleven, and shall 
be considered to be compliance with the terms of the 
last-mentioned act. 

4. Any corporation, firm or person violating any of 
the provisions of this act shall for each offense be liable 
to a penalty of fifty dollars, to be recovered in an action 
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CHAPTER 316, LAWS OF 1912, PAGE 555. 

An Act requiring the clerks of Courts of Common 
Pleas to file with the Commissioner of Labor copies of 
orders made by the judges of such courts upon matters 
arising under the provisions of an act entitled ^ ^ An act 
prescribing the liability of an employer to make compen- 
sation for injuries received by an employe in the course 
of employment, establishing an elective schedule of com- 
pensation, and regulating procedure for the determina- 
tion of liability and compensation thereunder," ap- 
proved April fourth, nineteen hundred and eleven. 

Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

1. The clerk of each of the Courts of Common Pleas 
in this State whenever any order is filed by the judge 
of such court making a decision upon any matter arising 
under the provisions of an act entitled **An act pre- 
scribing the liability of an employer to make compen- 
sation for injuries received by an employe in the course 
of employment, establishing an elective schedule of com- 
pensation, and regulating procedure for the determina- 
tion of liability and compensation thereunder," ap- 
proved April fourth, nineteen hundred and eleven, shall 
forthwith forward to the Commissioner of Labor of the 
State of New Jersey a copy of the said order, which need 
not be certified, without any charge being made therefor. 

2. All acts and parts of acts inconsistent herewith 
a.re hereby repealed, and this act shall take effect imme- 
diately. 

Approved April 1, 1912. 
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CHAPTER 145, LAWS OF 1913, PAGE 230. 

A Further Supplement to an act entitled ' ' An act pre- 
scribing the liability of an employer to make compensa- 
tion for injuries received by an employe in the course 
of employment, establishing an elective schedule of com- 
pensation, and regulating procedure for the determina- 
tion of liability and compensation thereunder," ap- 
proved April fourth, one thousand nine hundred and 
eleven. 

Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

1. Every employe who shall be in the employ of the 
State, county, municipality or any board or commission, 
or any other governing body, including boards of edu- 
cation, within this State, shall be compensated under 
and by virtue of Section II. to which this act is a sup- 
plement; provided, however, that no person receiving 
a salary greater than twelve hundred dollars per year, 
nor any person holding an elective oflSce shall be entitled 
to compensation; and provided, further, that nothing 
herein contained shall be construed as affecting any 
pension fund now or hereafter provided by law. 

2. When any payment shall be due under the provi- 
sions of this supplement or the act to which it is a sup- 
plement, the name of the injured employe, or in case of 
his death, the names of the persons to whom payment 
is to be made as his dependents, shall be carried upon 
the pay roll, and payment shall be made in the same 
maimer and from the same source in which and from 
which the wages of the injured employe were paid. In 
event that any extraordinary payment larger than the 
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weekly rate of compensation shall be due, such payment 
shall be made from any fund available for the mainte- 
nance or incidental expenses of the institution, depart- 
ment, board or governing body under and by which the 
employe was employed. 

3. All acts and parts of acts inconsistent herewith are 
hereby repealed, and this act shall take effect immedi- 
ately. 

Approved March 27, 1913. 

In Luckey v. Newark, 37 N. J. L. J. 117, it was held that 
public employes were entitled to recover under the act to 
which this is a supplement, and in Allen v, Millville, 87 N. 
J. L. 356, 95 Atl. 130, 88 N. J. .L. 693, 96 Atl. 1101, it was 
held that municipalities were employers within the meaning 
of the 1911 act. 

This act does not apply to death cases where there are de- 
pendents aifected. 

Jersey City v, Borst, 90 N, J. L. 454, 101 Atl. 1033. 

This act applies to a member of police force of city of 
Burlington. 

Rogan V. Burlington, 39 N. J. L. J. 216. 

An elective officer is not entitled to compensation. 
Godfrey v, Franklin Township, 39 N. J. L. J. 207. 
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and the terms thereof to said court, before the same 
shall become effective. 

2. This act shall take effect immediately. 

Approved April 9, 1913. 

See note to paragraph 20 of main act and the following 
act. 
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CHAPTEE 241, LAWS OF 1911, PAGE 520. 

(Amended in accordance with Chapter 156, Laws of 1912, page 

225, this book, page 137, and Chapter 177, 

Laws of 1913, page 320.) 

An Act creating the Employers' Liability Commis- 
sion and prescribing its powers and duties, and requir- 
ing reports to be made by the employers of labor upon 
the operations of the Employers' Liability Law for the 
information of said Commission. 

Be it Enacted by the Senate and General Assembly 
of the State of New Jersey: 

1. The Governor is hereby authorized to appoint six 
citizens of this State, at least two of whom shall be rep- 
resentatives of organized labor, as an Employers' Lia- 
bility Commission, who shall hold their offices for the 
term of two years and until their successors are ap- 
pointed and qualified. They shall receive no compen- 
sation for their services, but their actual traveling ex- 
penses incurred upon the business of the commission 
shall be paid by the State Treasurer, upon warrants ap- 
proved by the president of the said commission. The 
commission shall have power to choose one of their 
number as president and to call upon the Department 
of Labor for such clerical assistance as it may require 
in the performance of its duties, which department shall 
perform all clerical and statistical work heretofore per- 
formed by the commission. The expenses of the com- 
mission shall be paid from appropriations made for that 
purpose in any annual or supplemental appropriation bill. 
It shall be the duty of the commission to observe in de- 
tail, so far as possible, the operation throughout the 
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CHAPTER 356, LAWS OF 1912, PAGE 624. 

An Act concerning the fees and costs and the taxa- 
tion thereof in any Court of Common Pleas in this State 
in certain cases. 

Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

Who Entitled to Costs. 

1. The prevailing party in any action, motion or pro- 
ceedings concerning the Employers' Liability Act or 
cases appealed to the Court of Common Pleas, from any 
magistrate, justice of peace or criminal courts, for the 
trial of small causes and district courts, shall be entitled 
to costs, unless the court or judge before whom such 
action, motion or proceedings shall be taken shall .order 
otherwise. 

Taxing Costs. 

2. Costs shall be taxed by the clerk of the said Court 
of Common Pleas upon application of the party entitled 
thereto, and shall be taxed upon application of any 
party in cases where such taxation is necessary or 
proper, in order that such party may proceed in the ac- 
tion, motion or proceeding. The amount of costs as 
taxed shall be inserted in the judgment or final order, 
but in case the costs shall not have been taxed within 
two terms next after the entry of such judgment or 
order, no costs shall thereafter be allowed or taxed. Li 
cases where costs are in the discretion of the court, the 
report, or decision or finding must specify which party 
or parties are entitled to the costs, but the amount 
thereof shall be ascertained by taxation. In cases un- 
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der the Employers' Liability Act, fees shall be as fol- 
lows : 

Fees Allowable. Attorney's Fees. 
For attorney of plaintiff or defendant: 

Fees for proceedings before trial or ar- 
gument $12 00 

Trial fee or argument fees 8 00 

And such other disbursements as attorneys are now 
allowed by law. 

Court's Fees. 

Court's fees: 

For trying case, hearing arguments $2 00 

Signing judgment 50 

Rendering judgment or verdict 50 

Clerk's fees for filing petition 2 00 

Filing, entering every order and copy. . 1 80 

For entering and recording judgment. . 3 00 

For rule for diminution 2 00 

For filing answer 1 50 

For taxing costs 1 25 

Together with such other fees that are now allowed 
by law, for summoning and swearing witnesses, taking 
and entering verdict and taxing costs. 

Fees on Appeal. 

(Not applicable to cases under Employers' Liability 
Act.) 

Taxation of Costs Reviewable. 

3. Taxation or retaxation of costs may be reviewed 
by the court upon a motion for new taxation, the order 
made upon said motion may be allowed or disallowed, 
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any item objected to before the taxing officer in which 
case it shall have the effect of a new taxation, or it may 
direct a new taxation before the proper officer, specify- 
ing the grounds or the proof upon which the item may 
be allowed or disallowed by him. Any sum deducted 
upon such new taxation must be credited upon the exe- 
cution or other process issued to enforce the judgment, 
and any sum allowed shall be added thereon. 

Examination of Bills by Taxing Officer. 

4. The officer authorized to tax costs in any action 
or proceeding must, whether the taxation be opposed or 
not, examine the bills presented to him for taxation; 
satisfy himself that all the items allowed by him are 
correct and legal, and strike out all charges for fees 
other than the prospective charges expressly allowed by 
law, where it does not appear that the services for 
which they are charged were necessarily performed. 

Adverse Party Entitled To. 

5. The person or his attorney against whom a bill of 
costs is taxed may request to be served with a copy of 
the bill of costs from the party in whose favor the costs 
are taxed. 

Disposition of Fees. 

6. All fees shall be disposed of in the same manner 
as now provided for by law with respect to other fees 
received and collected by the clerks of the several coun- 
ties. 

7. This act shall take effect immediately. 
Approved April 1, 1912. 
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CHAPTER 54, LAWS OF 1916, PAGE 97. (RE- 
PEALED.) 

An Act creating a Workmen's Compensation Aid Bu- 
reau in the Department of Labor. 

Be it Enacted by the Senate and General Assembly 
of the State of New Jersey: 

Title of Bureau. Assistants. 

1. There is hereby created within the Department of 
Labor a Workmen 's Compensation Aid Bureau, of which 
the Commissioner of Labor shall be head. There shall 
be such inspectors, clerks, stenographers and other as- 
sistants as may be necessary, who shall be appointed 
by and their compensation fixed by the Commissioner of 
Labor; which employes shall be appointed under the 
civil service laws now in force in this State. 

Annual Report. Specific Duties. 

2. Li addition to the powers and duties specifically 
devolved by this act the bureau shall specifically observe 
the operation of the act entitled ^^An Act prescribing 
the liability of an employer to make compensation for 
injuries received by an employe in the course of employ- 
ment, establishing an elective schedule of compensation 
and regulating procedure for the determination of lia- 
bility and compensation thereunder," approved April 
fourth, one thousand nine hundred and eleven, and the 
supplements and amendments thereto, and likewise the 
operation of legislation^ upon the same subject matter 
in other States in the United States and in foreign coun- 
tries, and annually submit to the Legislature a report 
upon the operation of the said act, together with sug- 
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gestions for its improvement and the efficient and eco- 
nomic operation thereof. 

Investigation as to Causes of Accidents. 

3. Upon notice of the happening of an accident in- 
volving the injury or death of an employe, the bureau 
shall immediately endeavor to ascertain the cause o f , 
and facts relating to, the accident, and preserve the 
same for the Court of Common Pleas, wherein such 
cause may be heard, when required. 

Agreement Filed with Bureau. Approval. Effort to Ef- 
fect Settlement. Statement Filed. Counsel. Hear- 
ing and Determination. When Expenses Assessed 
against employer. 

4. Whenever an employer or his insurance carrier and 
the injured employe or his dependents, shall by agree- 
ment, signed by the injured workman or his dependents, 
without recourse being had to the Court of Common 
Pleas, settle upon and determine the compensation due 
to the injured employe or his dependents as provided 
by law, the employer shall forthwith file with the bureau 
a true copy of such agreement. No such agreement shall 
be conclusive unless approved by the bureau. If an 
agreement for lawful and adequate compensation ap- 
proved by the bureau is not filed within twenty-one days 
after the date of the happening of the injury, the bureau 
shall, so far as practicable, endeavor to bring about a 
settlement of the pending claim. In event of undue de- 
lay or failure on the part of the employer or his insurr 
ance carrier promptly thereafter to make adequate com- 
pensation payments or agreement therefor, the bureau 
shall have full power and authority to certify a state 
of facts relating to the claim to the judge of the Court 
of Common Pleas of the county in which the injured 



154 Workmen's Compensation Law. 

employe or his dependents reside, unless such injured 
employe or his dependents, upon their own initiative, 
institute proceedings for the enforcement and recovery 
of adequate compensation. The state of facts so certi- 
fied shall be filed by the clerk of the Court of Common 
Pleas and shall operate as a petition filed on behalf of 
a petitioner. Whereupon the said judge shall, in the 
absence of counsel engaged by the injured employe or 
his dependents, assign counsel to represent the peti- 
tioner, and the matter shall thereafter proceed and be 
heard and determined, as other petitions are heard, 
under the provisions of the act entitled **An act pre- 
scribing the liability of an employer to make compensa- 
tion for injuries received by an employe in the course 
of employment, establishing an elective schedule of com- 
pensation, and regulating pro(?iedure for the determina- 
tion of liability and compensation thereunder," ap- 
proved April fourth, one thousand nine hundred and 
eleven. And if the court shall find that the employer, 
or insurance carrier, is without reasonable excuse for 
undue delay or failure to pay adequate compensation, 
then the reasonable expenses to which the injured em- 
ploye or his dependents have been subjected by reason 
of such delay or failure, including medical and legal 
services and loss of working time in prosecuting his 
claim, shall be assessed against the employer or insur- 
ance carrier, as a penalty for such delay or failure; the 
compensation to be paid for legal services shall, in each 
and every case, be fixed and determined by order of the 
court. 

Appropriation. 

5. For the purpose of carrying into effect the provi-* 
sions of this act, there is hereby appropriated the sum 
of twenty-five thousand dollars, when included in whole 
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CHAPTER 178, LAWS OF 1917, PAGE 522. 

An Act concerning the compulsory insurance of com- 
pensation payments arising under section two of the 
act entitled **An act prescribing the liability of an em- 
ployer to make compensation for injuries received by 
an employe in the course of employment, establishing 
an elective schedule of compensation, and regulating pro- 
cedure for the determination of liability and compensa- 
tion thereunder," approved April fourth, one thousand 
nine hundred and eleven. 

Be it Enacted by the Senate and General Assembly 
of the State of New Jersey: 

Name of Act. 

1. This act shall be known as the Workmen's Com- 
pensation Insurance Act. 

Article i. 

Employers to Make Provision for Payment of Obligation 
to Injured Employe. Penalty for Not Complying. 

2. Any employer, except the State or a municipality, 
or county or school district, who by agreement, express 
or implied, is now or hereafter becomes subject to the 
provisions of section two of an act entitled ^^An act 
prescribing the liability of an employer to make com- 
pensation for injuries received by an employe in the 
course of employment, establishing an elective schedule 
of compensation and regulating procedure for the de- 
termination of liability and compensation thereunder," 
approved April fourth^ one thousand nine hundred and 
eleven, and the amendments thereof and supplements 
thereto, hereinafter referred to as the Workmen's Com- 
pensation Act, as therein provided, shall forthwith make 
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sufficient provision for the complete payment of any ob- 
ligation which he may incur to any injured employe or 
his dependents under the provisions of section two of 
said Workmen's Compensation Act, by one of the fol- 
lowing methods, as hereinafter set forth in sections three 
and four of this act; and he shall, upon demand, file 
with the Commissioner of Banking and Insurance proof 
in such forms as hereinafter set forth. Any corporation, 
firm or person, refusing or failing to comply shall, for 
each offense, be liable to a penalty of fifty dollars, to 
be recovered in an action of debt, brought by the Com- 
missioner of Banking and Insurance, in the name of the 
State of New Jersey. Each failure to comply shall be 
regarded as a separate offense. 

Carry Own Insurance. Exemption. Statements Re- 
quired. Employer May Reinstate Whole or Part of 
Risk. 

3. Providing the employer can reasonably satisfy the 
Commissioner of Banking and Insurance as to the per- 
manence and financial standing of his business, he may 
carry his own liability insurance. An employer desir- 
ing to be exempt from insuring the whole .or any part 
of his liability for compensation shall make application 
to the Commissioner of Banking and Insurance show- 
ing his financial ability to pay such compensation, 
whereupon the Commissioner of Banking and Insur- 
ance, if satisfied of the applicant's financial ability, 
shall by written order make such exemption. The Com- 
missioner of Banking and Insurance may, from time 
to time, require further statements of the financial abil- 
ity of such employer, and, if at any time in the opinion 
of the Commissioner of Banking and Insurance such 
employer appear no longer able to pay compensation, 
the commissioner shall revoke his order granting ex- 
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emption; in which case the employer shall immediately 
insure his liability in a mutual association or other in- 
surance company. Any employer providing insurance 
according to the provisions of this section may, for his 
own protection, reinsure the whole or any part of his 
risk. Such contract of insurance shall operate only be- 
tween the employer and his insurance carrier, and shall 
not be subject to any of the provisions of this act. 

• 

Insurance in Stock or Mutual Company. Notice Filed by 
Company. 

4. Every employer not operating under section three 
of this act as hereinbefore set forth shall insure and keep 
insured his liability in any stock company or mutual as- 
sociation authorized to engage in workmen's compen- 
sation or employer's liability insurance in this State, 
If insurance be affected by either method mentioned in 
this section, said insurance company or mutual asso- 
ciation shall file with the Commissioner of Banking and 
Insurance a notice setting forth the name of such insur- 
ance company, its principal office in this State, together 
with a copy of the policy of insurance and copies of all 
endorsements attached and such other data in relation 
thereto as the Commissioner of Banking and Insurance 
may require. 

Penalty for Failure to Provide Protection Prescribed. 

5. Any employer who shall fail to provide the pro- 
tection prescribed in this act within ninety days after it 
becomes effective shall be liable to a fine of not more 
than one dollar for each of his employes per day, not 
to exceed one hundred dollars per day for the period 
such failure shall continue, recoverable by the Commis- 
sioner of Banking and Insurance in the name of the 
State of New Jersey, in an action of debt. 
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of this act notwithstanding, shall be liable primarily for 
the payment of proper compensation for personal inju- 
ries or death sustained by his employes. The employer 
shall have recourse for the amount thereof against his 
insurance carrier. But the insurance carrier shall be 
directly liable to the injured employe, or his depend- 
ents, in event of the death, insolvency, bankruptcy or 
other proceedings, as a result of which the conduct of 
the employer's business may be and continue to be in 
the charge of an executor, administrator, receiver, 
trustee or assignee. 

Contract Made for Benefit of Employes. 

9. Every contract of insurance covering the liability 
of an employer/ for compensation to injured employes 
or their dependents, under the provisions of section two 
of the said Workmen's Compensation Act, hereafter 
written by a stock company or a mutual association, 
shall provide, or be construed to provide, that it is made 
for the benefit of the several employes of the insured 
employes and their dependents, and that such contract 
may be enforced by any of such employes or their de- 
pendents, suing thereon in his or their names as though 
distinctly made party thereto. 

Enforcement of Provisions. 

10. Every such contract shall further provide, or be 
construed to provide, that any injured employe or his 
dependents may enforce the provisions thereof to his 
or their benefit, either by agreement with the employer 
and the insurance carrier, in event that compensation 
be settled by agreement, or by joining the insurance 
carrier with the employer in his petition filed for the 
purpose of enforcing his claim for compensation, or by 
subsequent application to the Court of Common Pleas, 
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under this act shall contain any limitations of the lia- 
bility of the insurer to an amount less than that payable 
by the insured on account of the risk insured against un- 
der this act, nor shall any such policy contain any limi- 
tation of the total liability of the insurer because of 
injuries to two or more persons in a single accident, nor 
shall any such policy of insurance or any endorsement 
thereon insure the employer against any liability what- 
soever other than liability arising under this act, nor 
shall any actions be maintained for the collection of 
premiums on any policy violating this act; but a policy 
may be issued to an employer insuring him against his 
liability under this act upon any particular business, 
plant or employment carried on by him, provided that 
all other businesses, plants or employments carried on by 
the same employer are insured or exempted as provided 
for in this act. 

Oompanies to File Olassification of Bisks, etc. Approval 
by Oommissioner of Insurance Necessary. With- 
drawal of Approval. Inspection Bureaus. Benewals. 
Proviso. 

15. Every insurance company or mutual association 
which insures employers against liability for compensa- 
tion under this act shall file with the Commissioner of 
Banking and Insurance its classifications of risks and 
premiums arid rules pertaining thereto, together with 
the basis rate and system of merit or schedule rating, 
which system of merit or schedule rating shall be ap- 
plied as hereinafter provided. Neither classifications 
nor risks, rules pertaining thereto, basis rates, nor sys- 
tem of merit or schedule rating shall take effect until 
the Commissioner of Banking and Insurance shall have 
approved the classifications, rules, basis rates, and sys- 
tem of merit or schedule rating, as reasonable and ade- 
quate for the risks to which they respectively apply. 
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The Commissioner of Banking and Insurance may with- 
draw his approval of any classification, rule, basis rate, 
or system of merit or schedule rating if he shall find 
that such classification, rule, rate or system of merit or 
schedule rating is unreasonable or inadequate for the 
risk to which they respectively apply. To secure the 
impartial application of the approved classifications, 
rules, rates, or system of merit or schedule rating, the 
Commissioner of Banking and Insurance i& hereby au- 
thorized to create, organize and supervise such rate, and 
inspection bureau or bureaus with such jurisdiction un- 
der his supervision as hereinafter provided. No insur- 
ance company or mutual association writing workmen's 
compensation or employer's liability insurance in this 
State under this act shall issue, renew or carry any in- 
surance for compensation under this act, except in ac- 
cordance with the classifications, rules, basis rates and 
system of merit or schedule rating approved by the Com- 
missioner of Banking and Insurance as aforesaid and 
applied by the rating and inspection bureau or bureaus; 
provided, however, that any departure from the basis 
rate filed with and approved by the Commissioner of 
Banking and Insurance on account of the application of 
a system of merit or schedule rating approved by the 
Commissioner of Banking and Insurance shall be clearly 
set forth in the insurance contract or endorsements at- 
tached thereto. 

Article it. 

Bureau of Oompensation Rating and Inspection Created. 

1. There is hereby created under the supervision of 
the Commissioner of Banking and Insurance, in order 
to carry out the purposes of this act, a bureau to be 
known as the Compensation Rating and Inspection Bu- 
reau of New Jersey, with the following objects, functions 
and sources of income: 
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Objects: To Maintain Bnles and Bates. 

(A) To maintain rules, regulations and premium rates 
for workmen's compensation insurance and equitably 
adjust the same, as far as practicable, to the hazard of 
individual risks, by inspection by the bureau. 

To Adopt Means for Audit of Payrolls. 

(B) To adopt means for assuring uniform and accu- 
rate audit of payrolls on policies by pay-roll auditors, 
appointed by the bureau under the supervision of the 
Compensation Bating and Inspection Bureau of New 
Jersey, with the approval of the Commissioner of Bank- 
ing and Insurance. 

To Furnish Employers Ratings, and Offer Reduced Rates 
for Lessened Accidents. 

(C) To furnish upon request of any lemployer in the 
State of New Jersey or to any member of the Compen- 
sation Rating and Inspection Bureau of New Jersey, 
upon whose risk a compensation rate has been promul- 
gated, information as to such rating, including the 
method of its computation, and to encourage employers 
to reduce the number and severity of accidents by offer- 
ing reduced premium rates for improved working con- 
ditions under such uniform system of merit or schedule 
rating as may be approved by the Commissioner of 
Banking and Insurance of the State of New Jersey. 

Insurance Companies Must Be Members of Bureau. 

2. Before the Commissioner of Banking and Insur- 
ance shall grant permission to any mutual association 
or stock company to write compensation or liability in- 
surance in this State, it shall be a requisite that they 
shall become members of the Compensation Rating and 
Inspection Bureau of New Jersey. 
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ized to employ an actuary and such additional assistance 
in his department as is necessary, and to fix their compen- 
sation, and the Commissioner of Banking and Insurance 
is hereby authorized to compel the production of all 
books, data, papers, and records relating to, or bearing 
upon such data as is necessary for the actuary to compile 
statistics for the purpose of determining the pure cost 
of workmen's compensation insurance in New Jersey, 
and this information shall be available and for the use 
of the Compensation Bating and Inspection Bureau for 
the compilation and promulgation of rates for workmen 's 
compensation insurance. 

Exceptions to Act. 

4. If and when any class or classes of employers or 
employes shall be excepted from the provisions of sec- 
tion two of the Workmen's Compensation Act by an act 
of the Legislature, prepared for that purpose from the 
date when such acts shall become effective, such employ- 
ers as may be thereby excepted shall thereupon and from 
thence forward, by this provision of this act, be likewise 
excepted from the provisions hereof. 

Farm and Domestic Help Excepted. 

5. Nothing in this act contained shall apply to any 
employer of farm laborers or domestic servants. 

As to Oonstitutionality. 

6. If any part of this act be adjudged unconstitutional, 
it shall not invalidate the remainder of this act. 

Repealer. Act Effective. 

7. All acts and parts of acts inconsistent herewith are 
hereby repealed, and this act shall take effect July 
fourth, nineteen hundred and seventeen. 

Approved March 27, 1917. 
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CHAPTER 262, LAWS OF 1917, PAGE 878. 

An Act conceming the compulsory insurance of pay- 
ment of damages awarded in actions for personal inju- 
ries or death arising under Section I. of the act entitled 
^^An act prescribing the liability of an employer to make 
compensation for injuries received by an employe in the 
course of employment, establishing an elective schedule 
of compensation, and regulating procedure for the de- 
termination thereunder," approved April fourth, one 
thousand nine hundred and eleven. 

Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

Compulsory Insurance of Compensation Payments Ex- 
tended to All Contracts of Emplojrment. 

1. The provisions of a bill pending entitled ^^An act 
conceming the compulsory payment of compensation 
payments arising under Section 11. of the act entitled 
'An act prescribing the liability of an employer to make 
compensation for injuries received by an employe in the 
course of employment, establishing an elective schedule 
of compensation, and regulating procedure for the de- 
termination of liability and compensation thereunder,' 
approved April fourth, one thousand nine hundred and 
eleven," hereinafter referred to as the Workmen's Com- 
pensation Act, are hereby extended to and shall be ap- 
plicable to and control all contracts of employment ex- 
isting or which shall hereafter exist under the provisions 
of Section I. of said Workmen's Compensation Act, pro- 
vided said bill becomes a law. 
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Bepealer. 

2. All acts and parts of acts inconsistent herewith are 
hereby repealed, and this act shall take effect July 
fourth, one thousand nine hundred and seven. 

Approved March 31, 1917. 
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CHAPTEE 72, LAWS OF 1918, PAGE 199. 

An Act to provide for the collection from mntnal as- 
sociations and stock companies writing workmen's com- 
pensation or employers' liability insurance in this State 
of funds to defray the expenses incurred by the Com- 
missioner of Banking and Insurance in carrying out the 
provisions of the act entitled **An act concerning the 
compulsory insurance of compensation payments arising 
under section two of the act entitled *An act prescribing 
the liability of an employer to make compensation for 
injuries received by an employe in the course of employ- 
ment, establishing an elective schedule of compensation 
and regulating procedure for the determination of lia- 
bility and compensation thereunder,' approved April 
fourth, one thousand nine hundred and eleven," ap- 
proved March twenty-seventh, one thousand nine hun- 
dred and seventeen. 

Be it Enacted hy the Senate and General Assembly 
of the State of New Jersey: 

Pajntnents by Insurance Companies to Defray Expenses. 

1. In order to defray the expenses incurred by the 
Commissioner of Banking and Insurance in carrying out 
the provisions of an act entitled ^^An act concerning the 
compulsory insurance of compensation payments arising 
under section two of the act entitled ^An act prescribing 
the liability of an employer to make compensation for in- 
juries received by an employe in the course of employ- 
ment, establishing an elective schedule of compensation 
and regulating procedure for the determination of lia- 
bility and compensation thereunder,' approved April 
fourth, one thousand nine hundred and eleven, ' ' approved 



170 WoRKMEN^s Compensation Law. 

March twenty-seventh, one thousand nine hundred and 
seventeen, each mutual association or stock company 
writing cimpensation or employers' Uability insuLce 
in this State shall annually, on or before the fifteenth 
day of February of each year, pay to the Coiomissioner 
of Banking and Insurance, for the use of the State, a 
sum equal to one-quarter of one per centum of the net 
premiums for workmen's compensation and employers' 
liability insurance written or renewed by it on risks in 
the State of New Jersey as reported to the Commissioner 
of Banking and Insurance for the calendar year next pre- 
ceding the due date of such payment. 

Bepealer. 

2. All acts and parts of acts inconsistent herewith are 
hereby repealed. 

Approved February 16, 1918. 
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CHAPTEE 203, LAWS OF 1918, PAGE 743. 

An Act providing for a payment to the State by an 
employer operating under section two of an act entitled 
*^An act prescribing the liability of an employer to make 
compensation for injuries received by an employe in the 
course of employment, establishing an elective schedule 
of compensation, and regulating procedure for the de- 
termination of liability and compensation thereunder," 
approved April fourth, one thousand nine hundred and 
eleven, upon the death, without dependents, of an em- 
ploye as a result of an injury received in the course of 
his employment. 

Be it Enacted by the Senate and General Assembly 
of the State of New Jersey: 

Pajrment to State if No Dependents. Amount. Use of 
iMoneys. 

1. The employer of every person who shall die as a 
result of an accident arising out of and in the course of 
his employment, and who shall leave no dependents en- 
titled to compensation under the provisions of chapter 
ninety-five of the Session Laws of one thousand nine 
hundred and eleven, shall, in case the dependents of such 
employe would have been entitled to compensation un- 
der said act had such employe left dependents, pay to 
the Commissioner of Labor the sum of four hundred dol- 
lars, which sum shall be paid by the Commissioner of 
Labor to the State Treasurer. Such sum shall be recov- 
erable by an action at law in the name of the State by 
the Commissioner of Labor against such employer in any 
court having jurisdiction of such action. All moneys 
collected under the provisions of this act shall be used 
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by the Commissioner of Labor exclusively for the pur- 
poses mentioned in an act entitled **A supplement to an 
act entitled *An act prescribing the liability of employer 
to make compensation for injuries received by an em- 
ploye in the course of employment, estabUshing an elec- 
tive schedule for compensation and, regulating proced- 
ure for the determination of liability and compensation 
thereunder,' approved April fourth, one thousand nine 
hundred and eleven." 

Does Not Apply if Employer Has Not Accepted Act. 

Nothing in this section contained shall apply to any 
employer who shall not have accepted by agreement, 
either express or implied, the provisions of section two 
of chapter ninety-five of the Session Laws of one thou- 
sand nine hundred and eleven bb herein provided, and 
the acceptance of said section two, or the continuance 
thereunder after the taking effect of this act, shall be 
deemed an acceptance of all of the provisions of this 
section. 

Does Not Believe Employer from Payments. 

Nothing in this section contained shall relieve the em- 
ployer from any payments which he is required to make 
under chapter ninety-five of the Session Laws of one 
thousand nine hundred and eleven, or any act amenda- 
tory thereof or supplemental thereto. 

Publication of Death. 

2. Before any action for the recovery of such sum 
shall be commenced by the Commissioner of Labor, he 
shall advertise, at least once in each week for four weeks 
(four insertions), in at least one newspaper published in 
the county in which the deceased employe resided at the 
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If Dependent Make Claim after Payment. Entitled to Re- 
cover. Bepayment to Employer. As to Validity of 
Act. 

4. In case any dependent of such deceased employe 
shall make any claim to compensation under chapter 
ninety-five of the session laws of one thousand nine hun- 
dred and eleven, or its supplements or amendments, 
after payment of said sum of four hundred dollars by 
the employer of any such deceased employe to the Com- 
missioner of Labor, as aforesaid, such dependent shall 
be entitled to recover from the said employer as though 
this act had not been passed; but in any such event, the 
said employer, upon proving to the said Commissioner 
of Labor that he has made a valid agreement to make 
compensation to said dependent in the manner required 
by said chapter ninety-five of the session laws of one 
thousand nine hundred and eleven, or its supplements 
or amendments or that judgment has been entered 
against him in a proceeding under said act to enforce 
such compensation, shall be entitled to receive repay- 
ment of such sum of four hundred dollars by the State 
Treasurer from the said fund, which repayment shall be 
made upon the certificate of the Commissioner of Labor, 
endorsed with the approval of the Attorney-General. 

5. In case any portion whatsoever of this act shall be 
adjudged to be unconstitutional, it shall not invalidate 
the remaining portions of said act, but shall be regarded 
as severable therefrom. 

Domestic and Farm Help Excepted. 

6. This act shall not apply to employers of domestic 
help or farm labor. 

Approved March 4, 1918. 
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CHAPTEE 149, LAWS OF 1918, PAGE 429. 

A Supplement to an act entitled ''An act prescribing 
the liability of an employer to make compensation for 
injuries received by an employe in the course of employ- 
ment, establishing an elective schedule for compensation, 
and regulating procedure for the determination of lia- 
bility and compensation thereunder," approved April 
fourth, one thousand nine hundred and eleven. 

Be it enacted by the Senate and General Assembly 
of the State of New Jersey: 

Workmen's Compensation Bureau. How Composed. 

1. There is hereby created in the Department of Labor 
a bureau to be known as the Workmen's Compensation 
Bureau. Such bureau shall be composed of the Commis- 
sioner of Labor, who shall act as chairman thereof, for 
which service he shall receive the sum of fifteen hun- 
dred dollars per year; three deputy commissioners of 
compensation, one of whom shall be its secretary, and 
such referees and other employes as may, in the judg- 
ment of the Commissioner of Labor, be necessary. 

Deputies and Assistants Appointed. Proviso. Retention 
of Present Employes. Salaries. 

2. The deputy commissioners, secretary of said bu- 
reau, referees and other employes shall be appointed by 
the Commissioner of Labor in accordance with the pro- 
visions of an act entitled ^^An act regulating the employ- 
ment, tenure and discharge of certain officers and 
employes of this State, and of various counties and munic- 
ipalities thereof, and providing for a Civil Service Com- 
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mission, and defining its powers and duties," approved 
April tenth, one thousand nine hundred and eight; pro- 
vided, however, that the secretary and referees now 
holding ofiBce in the Workmen's Compensation Aid Bu- 
reau shall be appointed deputy conamissioners of com- 
pensation, and the other employes of the Workmen's 
Compensation Aid Bureau shall be transferred to such 
positions in the bureau created by this act as the Com- 
missioner of Labor shall direct, and shall continue as 
employes of said last-mentioned bureau, unless removed 
in accordance with the provisions of the act aforesaid. 
The salaries of the deputy commissioners, referees and 
other employes shall be fixed by the Commissioner of 
Labor. 

Original Jurisdiction of Claims. 

3. The Commissioner of Labor, the deputy commis- 
sioners and the referees appointed under this act, either 
sitting individually or together, shall have exclusive 
original jurisdiction of all claims for compensation aris- 
ing under the act to which this act is a supplement, and 
the acts amendatory thereof and supplemental thereto. 

Copy of Agreement Filed. Agreement Must Be Approved. 
Attempt Settlement. Inquiry as to Failure to File 
Petition. 

4. Whenever an employer or his insurance carrier and 
an injured employe, or the dependents of a deceased 
employe, shall, by agreement, duly signed, settle upon 
and determine the compensation due to the injured em- 
ploye, or to the dependents of a deceased employe, as 
provided by law, the employer or the insurance carrier 
shall forthwith file with the bureau a true copy of such 
agreement. Such agreement shall not bind the employer 
or injured employe, or the dependents of a deceased 
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employe, unless approved by the bureau. If an agree- 
ment for lawful and adequate compensation, approved by 
the bureau, is not filed within twenty-one days after the 
date of the happening of the injury, the bureau shall, 
so far as practicable, endeavor to bring about a settle- 
ment of the pending claim. If no petition is filed by the 
injured employe, or the dependents of a deceased em- 
ploye, the bureau may institute an inquiry on its own 
motion, to determine the reasons for the failure to agree 
as to compensation, and may, either before or after the 
institution of such inquiry, with the consent of the in- 
jured employe, or the dependents of a deceased em- 
ploye, file a petition for compensation. When such pe- 
tition is filed by said bureau, on its own initiative, the 
subsequent proceedings shall be the same as is herein- 
after set forth in cases where the claimant files a peti- 
tion. 

Claimant to File Petition within a Tear. What Petition 
to Show. 

5. Every claimant for compensation under the act to 
which this act is a supplement, or its supplements or 
amendments, shall, unless a settlement is effected or an 
application made to the bureau, or a petition filed under 
the provisions of section four, file a petition in duplicate 
with the secretary of said bureau in his office, at the State 
House, in Trenton, within one year after the date on 
which the accident occurred, or in case an agreement for 
compensation has been made between such employer and 
such claimant, then within one year after the failure of 
the employer to make payment pursuant to the terms of 
such agreement; or in case compensation has been paid 
by such employer, then within one year after the last 
payment of compensation. A payment, or agreement to 
pay by the insurance carrier, shall for the purpose of 

—12 
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this section be deemed a payment or agreement by the 
employer. The petition shall state the respective ad- 
dresses of the petitioner and of the defendant, and shall 
be in the form now required by the act to which this act 
is a supplement. Said bureau shall prepare and print 
forms of petitions and shall furnish assistance to claim- 
ants in the preparation of such petitions, when requested 
so to do. 

Copy of Petition Served on Employer. Answer Bequired. 

6. Within five days after the filing of such petition, or 
as soon thereafter as is practicable, the secretary shall 
cause a copy of such petition to be served upon such 
employer by a process server of said bureau in the man- 
ner now provided by law for the service of summons. 
Annexed to said copy so served shall be a notice direct- 
rag the employer to file his answer thereto with the sec- 
retary of said bureau within the time now or hereafter 
limited by the act to which this act is a supplement for 
the filing of answers. The answer shall state the ad- 
dress of the defendant and shall be in the form now re- 
quired by the act to which this act is a supplement. 

Hearing on Petition. Time for Hearing. Where Heard. 
Notice of Hearing. Adjournments. 

7. Within ten days after the filing of said answer, or 
in case no answer is filed, within ten days after the ex- 
piration of the time for filing an answer, the secretary 
of said bureau shall fix a time when and a place where 
he shall hear said petition, or shall send a transcript of 
the petition and answer to the Commissioner of Labor, 
a deputy commissioner or one of the referees, in which 
case such Commissioner of Labor, deputy commissioner 
or such referee, within fifteen days after the filing of said 
answer, shall fix a time and place for the hearing of said 
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petition. Such time shall be not less than four weeks 
nor more than six weeks after the filing of said petition. 
Such petition shall be heard either in the county in 
which the injury occurred or in which the petitioner or 
defendant resides, or in which the defendant's place of 
business is located, or in which such defendant may be 
served with process. When a time and place has been 
fixed for such hearing, the Commissioner of Labor, dep- 
uty commissioner or the referee to wKom the cause has 
been referred shall give at least ten days' notice to each 
party of the time and place for hearing. The Commis- 
sioner of Labor, deputy commissioner or any referee to 
whom any cause has been referred, shall have power to 
adjourn the hearing thereof from time to time in his 
discretion. 

Service of Papers. 

8. It shall be sufficient service of any paper, except 
the original notice to the defendant, if the same is sent 
by registered mail, addressed to the petitioner at the 
address contained in said petition, or to the defendant 
at the address contained in said answer. 

Not Bound by Bules of Evidence. 

9. At such hearing evidence, exclusive of ex parte af- 
fidavits, may be produced by both parties, but the offi- 
cial conducting such hearing shall not be bound by the 
rules of evidence. 

Procedure. Power to Modify Award. 

10. The procedure for the determination of claims by 
said bureau, except as herein otherwise provided, shall 
be conducted in the manner provided by the act to which 
this act is a supplement, and its supplements and amend- 
ments. The Commissioner of Labor, each deputy com- 
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missioner and each referee shall have the same power as 
the Court of Common Pleas mider the act to which this 
act is a supplement, to modify any award of compensa- 
tion and to provide for the commutation of any such 
award. 

Statement Filed — ^What to Contain. Copy of Judgment 
. Filed with County Clerk. Effective as Judgment of 
Court. Judgn^ent a Bar to Other Action. 

11. A statement containing the date and place of 
hearing, the names of the witnesses summoned, and the 
substance of the testimony of each witness, together with 
the judgment of the commissioner, secretary or referee, 
shall be legibly written in ink or typewritten and filed 
in the office of the secretary at Trenton, by the officer 
hearing said cause, within fifteen days after such judg- 
ment, which statement, together with the petition and 
answer shall constitute the record of the cause. A copy 
of the judgment of the commissioner, deputy commis- 
sioner or referee, if such judgment results in an award 
to the petitioner, shall, as soon as practicable after the 
same is rendered, be filed in the office of the clerk of the 
county in which the hearing was held, and when so filed 
shall have the same effect and may be collected and 
docketed in the same manner as judgments of the Court 
of Common Pleas under the act to which this act is a 
supplement. The secretary shall, within fifteen days 
after the rendering of the judgment, mail to each of the 
parties a statement of the substance of such judgment. 
The judgment of the said bureau shall be final and con- 
clusive between the parties and shall bar any subsequent 
action or proceeding, unless reopened by the said bu- 
reau or appealed as hereinafter provided. 

Docket. Records Kept. 

12, The secretary of said bureau shall keep a docket 
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in which shall be entered the title of each cause, the date 
of the determination thereof, and the filing of the judg- 
ment with the county clerk, if such judgment is filed, 
the date of appeal, if any, and the date on which the 
record in case of appeal was transmitted to the clerk of 
the Court of Common Pleas. The secretary shall also 
file the record of each case left with him by a referee or 
the commissioner, and shall keep a card index of such 
record in such manner as to afford ready reference 
thereto. Such records shall be open to the inspection of 
the public. 

Power of Court. Witness Fees. Subpoenas. 

13. The Commissioner of Labor, each deputy commis- 
sioner and each of the referees shall have the same power 
as the Court of Common Pleas to issue subpoenas to 
compel the attendance of witnesses and the production 
of books and papers. The fees for the attendance of wit- 
nesses shall be such as are now provided for th6 attend- 
ance of witnesses in other civil cases, and shall be paid 
by the party arranging for the attendance of such wit- 
nesses. Such subpoenas shall be authenticated by the 
seal of the Department of Labor, and either party to any 
such proceeding may, without charge, secure subpoenas 
from the Commissioner of Labor, a deputy commissioner 
or any referee. The failure of any witness, when duly 
subpoenaed, to attend or give testimony shall be punish- 
able by the Court of Common Pleas in the same manner 
as such failure is punishable by such court in a case 
therein pending. 

Administering Oaths. 

14. The Commissioner of Labor, each deputy commis- 
sioner and each referee shall have power to administer 
oaths. Any person who, having been sworn as a witness 
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in any such proceeding, shall willfully give false testi- 
mony shall be guilty of perjury. 

Public Hearings. 

15. All hearings conducted under this act shall be open 
to the public. 

No Filing Fees. 

16. Neither party shall pay any fees for filing any 
papers with the said bureau, or with the secretary 
thereof, and the clerk of any county shall file any papers 
required by this act to be filed with such clerk without 
the payment of any fee. 

Rules for Hearings. Allowance to Successful Party. 

17. The Commissioner of Labor and the deputy com- 
missioners may make such rules and regulations for the 
conduct of such hearing not inconsistent with the pro- 
visions of this act or of the act to which this act is a sup- 
plement, as may, in his judgment, be necessary. The of- 
ficial conducting any hearing under this act may, in his 
discretion, allow to the party in whose favor judgment 
is entered, costs of witness fees and a reasonable attor-. 
ney fee when, in* his judgment, the services of an attor- 
ney were necessary for the proper presentation of the 
case. 

Depositions of Absent Witness. 

18. The deposition of any witness whose attendance 
before said bureau cannot be secured by reason of his 
absence from the State, or by reason of his physical in- 
ability to attend such hearing may be taken upon order 
of the official to whom said cause has been referred. In 
any such case the procedure for taking such depositions 
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shall conform as nearly as practicable with the proce- 
dure outlined in the act entitled ''An act concerning evi- 
dence (Revision of 1900)," approved March twenty- 
third, one thousand nine hundred. 

Right of Appeal. Notice. Notice a Stay. Transcript of 
Record. Time and Place for Hearing Appeal. Trial. 
Counsel May Be Assigned. Dismissal of Appeal. 

19. Either party may appeal from the judgment of 
said commissioner, deputy commissioner or referee, to 
the Court of Common Pleas of the county in which such 
hearing was held, by filing with the secretary of said 
bureau, and with the clerk of the county where such 
hearing was held, a notice of appeal. Such notice shall 
be filed within thirty days after such judgment has been 
rendered and shall briefly describe such judgment and 
state the intention of the party to appeal therefrom. The 
filing of such notice shall stay the execution of the judg- 
ment until the determination or dismissal of said appeal. 
The appellant shall, within five days after the filing of 
a notice of appeal, send to the clerk of the Court of Com- 
mon Pleas of the county in which such hearing was held, 
a transcript of the record in said cause, which transcript 
shall be furnished the said appellant by the secretary of 
the bureau upon the payment of a fee to be fixed by the 
Commissioner of Labor, not to exceed the sum of ten 
cents per folio. Within five days after the filing of said 
transcript, the judge of the Court of Common Pleas, 
upon the application of the appellant, shall fix a time 
and place for the hearing of said appeal, at least ten 
days' notice of which shall be served upon the respond- 
ent by the appellant. The trial of such appeal shall be 
a trial de novo, in which the Court of Common Pleas 
shall in all things follow the procedure prescribed in the 
act to which this act is a supplement, and the judgment 
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of said Court of Common Pleas on any such appeal shall 
have the same effect and be collected and docketed in 
the same manner as judgments of said court under the 
act to which this act is a supplement. In case the re- 
spondent in said appeal is unable to pay counsel, the 
judge of the Court of Common Pleas shall assign coun- 
sel to represent such respondent. Any such appeal may 
be dismissed by the judge of the Court of Common Pleas 
if the transcript of the record is not transmitted, or if 
the appeal is not prosecuted in accordance with the pro- 
visions of this act. 

Allowance for Attorney's Fee. 

20. The said Court of Common Pleas may, in its dis- 
cretion, allow a reasonable attorney fee to the party 
prevailing in the trial of such appeal, which fee may be 
taxed in the costs and recovered against the unsuccess- 
ful party. 

VaUdity of Act. 

21. In case any portion whatsoever of this act shall 
be adjudged to be unconstitutional, it shall not invalidate 
the remaining portions of said act, but shall be regarded 
as severable therefrom. 

Act Repealed. 

22. An act entitled ^^An act creating a Workmen's 
Compensation Aid Bureau in the Department of Labor, ' ' 
approved March fifteenth, one thousand nine hundred 
and sixteen, be and the same is hereby repealed. 

Approved February 28, 1918. 
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In Essex and Hudson Counties Rules requiring successful 
party to draft determination "have been adopted. They are as 
follows : 

Essex County. 

Employe^rs" Liability Proceedings. • 

Rule 5. All proceedings under the Employers' Liability Act 
will be heard on Wednesday of each week after the first Wednes- 
day of the term. 

• 

Rule 6. When the decision of a summary proceeding to have 
compensation fixed under the Employers' Liability or Work- 
ingmen's Compensation Act is pronounced, the prevailing party 
shall prepare a proposed statement and determination of facts, 
setting forth among such other matters as may be proper (1) the 
nature of the proceeding, date of service of process, appearance 
and answer of respondent and the hearing; (2) the parties to 
and terms and conditions of the employment, if any; (3) amount 
of wages received at the time of injury, if any; (4) description 
of the accident, if any, the time and place of its occurrence and 
cause thereof, and whether or not it arose out of and in the 
course of the employment; (5) whether or not the employer 
had actual knowledge or notice thereof; (6) the result whether 
injury or death, or both; and as to the injury, whether perma- 
nent or temporary, or both, total or partial or both, and the pre- 
cise nature and exact extent thereof ; and as to death, the name 
and relationship of dependents, if any, and whether or not such 
dependents are actual dependents; (7) incidental expenses in- 
curred for medical attendance and funeral expenses in connection 
therewith; (8) any other facts such as those to support a com- 
mutation or which may otherwise be proper; (9) the compen- 
sation awarded including in detail the amount and number of 
weeks allowed for each and every result or results of injury or 
injuries, and the total amount and total number of weeks, and 
if the same is to be commuted to one lump sum the manner 
thereof; (10) the amount of compensation to be paid to the 
legal adviser of the injured employe or his dependents, if any, 
the funds from which it is to be paid, and the manner and time 
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of payment, and (11) the determination as to costs; and such 
prevailing party shall serve a copy of the same within three days 
upon the other parties in interest or their attorney. Any other 
party or parties to the proceeding who are not satisfied with the 
proposed statement and determination of facts, or if it is not in 
accordance with the decision, or if the determination of facts is 
not so served within said three days, may serve upon the pre- 
vailing party, or his attorney, and all other parties, within three 
days thereafter amendments to the proposed statement of facts 
or a further proposed statement and determination of facts, 
with a notice of the time and place when the same will be pre- 
sented to the court for final settlement and determination. 



Hudson County. 

Employers' Liability Proceedings. 

Court oi^ Common Pleas. 

Holden in and for the County of 
Hudson, New Jersey. 

Term of December, A. D., 1913. 

Rule 1. When the decision of a summary proceeding under 
the Employers* Liability or Workingmen's Compensation Act is 
pronounced, the prevailing party shall prepare a proposed state- 
ment and determination of facts, setting forth, among such other 
matters as may be proper; (1) the nature of the proceeding, 
date of service of process, appearance of respondent and the 
hearing; (2) the terms and conditions of the employment, if 
any; (3) amount of wages received at the time of injury, if 
any; (4) a description of the accident, if any, and whether or 
not it arose out of and in the course of the employment; 

(5) whether or not the employer had knowledge or notice thereof ; 

(6) the result, whether death or injury, or both, and as to the 
latter, whether permanent or temporary, or both, total or par- 
tial, or both, the nature and extent thereof; (7) incidental ex- 
penses for medical attendance or funeral expenses in connection 
therewith; (8) any other facts which may be proper; (9) the 
compensation awarded, showing in detail the number of weeks 
allowed for each result of injury and the amount payable each 
week, and the total thereof; (10) counsel fee allowed to the le- 
gal adviser of the petitioner, if any, and the manner of its pay- 
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ment, and (11) the determination as to costs, and serve a copy 
of the same within three days upon the other parties in interest 
or their attorneys. Any other parties to the proceeding who 
are not satisfied with the proposed statement and determination 
of facts or if it is not in accordance with the decision or if the 
determination of facts is not so served within said three days, 
any other party may serve upon the prevailing party or his at- 
torney, and all other parties, within three days thereafter, amend- 
ments to the proposed statement of facts, or a further proposed 
statement and determination of facts with a notice of the time 
and place when the same will be presented to the court for final 
settlement and determination. 

Mark A. Sui^uvan, 

George G. Tisnnant, 

Judges, 

Filed Clerk's Office, Hudson County, New Jersey, February 
20, 1914. 

John F. Crosby, 

Clerk. 

These rules were (adopted before the creation of the Work- 
men's Compensation Bureau, and when the original jurisdic- 
tion was in the Common Pleas. As the trial of appeal 
is a trial de novo, and the court is directed to follow the 
same procedure as in trials before the 1918 enactment the effect 
of these rules seems unchanged. The award of the Bureau 
could be stated as one of the things embraced in (8) other facts 
which may be proper. 
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Forms. 

No. 1. Notice Demanding Physical Examination. 

(See paragraph 17.) 

To 

Name of employe. 

hereby requests and demands 

Name of employer. 

of you that you be present at the office of 

, located at No 

street, in the 

City, town or village. 

of New Jersey, 

at o'clock in the noon on the 

day of , 19. . . . , and that you then and there sub- 
mit yourself to an examination by 

Name of doctor or doctors. 

Dated New Jersey, 

19.... 



Name of employer. 



No. 2. Certificate of Service of Notice Demanding Phys- 
ical Examination. 

(This is not required, but employers will find it advantageous to 
have it annexed to a copy of the notice served and kept in the office 
files. It is a great aid to the attorney in case of litigation involving 
paragraph 17.) 

I do hereby certify that on the day of 

, 19. . , at o'clock in the 

noon, I, acting on behalf of 

Name of employer. 

served a notice of which the foregoing is a true copy upon 
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at 

Name of injured. ^ Place of service. 

by reading the same to and delivering to 

Him or her. Him or her. 

a copy thereof; and I do further certify that at the time of 
such service there were present the following persons 

and that the following conversation took place at the said 
time and place 



(If there was a positive refusal by the injured to submit to exam- 
ination, the exact words used in making such refusal should be re- 
corded.) 



Name of person who served notice. 



No. 3. Petition for Compensation. 

« 

(See paragraph 20.) 

(Obsolete but included so that if 1918 act held unconstitutional it will 

be readily accessible.) 



County Court of Common Pi^eas. 



To the Honorable Judge of the 

County Court of Common Pleas: 



Your petitioner, ; . . residing at No 

Street, in the City of , County of 

and State of New Jersey, respectfully shows that : 

1. The employer resides (or if a corporation, "has an office") 

at No Street, in the of 

, County of , and State of 

New Jersey. 

2. The facts relating to the employment at the time of injury 
are 
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3. The injury in its extent and character is as follows: 



4. The amount of wages received by the employe at the time 
of injury was dollars. ; 

5. The respondent had notice (or knowledge) of the said in- 
jury. 

6. Other facts necessary and proper for the information of the 
Court are •. 

7. Petitioner alleges that by reason of the facts herein set 
forth, under and by virtue of the provisions of an act of the 
Legislature entitled "An Act prescribing the liability of an em- 
ployer to make compensation for injuries received by an employe 
in the course of employn^nt, establishing an elective schedule of 
compensation, and regulating procedure for the determination 
of liability and compensation thereunder," approved April 4th, 
1911, !and the supplements thereto and amendments thereof, he 

is entitled to receive from the said employer, the sum of 

dollars per week for the period of weeks (or "Such 

sum as the Court may adjudge''), which allegation is disputed by 
the said employer. 

Wherefore, your petitioner prays that his rights in the prem- 
ises and the liability of the said employer be determined, and that 
the amount payable periodically may be computed by the Court, 
and that your petitioner may have judgment therefor and may 
have such further relief as may be just. 

And your petitioner will ever pray. 



Petitioner. 



Attorney for Petitioner, 
Statb of N^w J^rss^y, ) 
County OF )^^' 

, of full age, being duly sworn ac- 
cording to law on his oath deposes and says that he is the peti- 
tioner in the foregoing petition mentioned, that he signed the 
same and that the contents thereof are true. 

Subscribed and sworn to at 

this day of y. 

19.. ., before me 

—13 
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No. 4. Order Fixing Time and Place for Hearing. 

(See Paragraph 20.) 
(Obsolete but included for same reason as the preceding form.) 



County Court of Common Pi^eas. 



Petitioner, 

V, 



On Petition for Compensation. 

Order Fixing Time and Place for 
Respondent, J ^* 

On motion lof Attorney for the Petitioner in the 

above-entitled cause, it is hereby ordered that 

the day of , 19. . . , at o'clock in 

the noon, be and hereby is fixed as the time, and the 

room. County Court House, County of 

and State of New Jersey, as the place for the hear- 
ing upon the petition in the said cause. 

Dated , 19... 



Judge. 



No. 5. Answer. 

(See paragraph 20.) 
(Obsolete but included for same reason as preceding two forms.) 

County Court of Common Pl^as. 



Petitioner, 

V. 



Respondent. 



On Petition for Compensation, 
Answer. 



J 



The answer of to the petition of 

respectfully shows that : 

1. He admits (or denies) the allegations contained in the first 
paragraph of the petition. 
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2. He admits so much of the second paragraph of the petition 

as alleges ; but denies so much thereof 

as alleges that 

3. He admits (or denies) the allegations contained in the third 
paragraph. 

4. He admits (or denies) that the amount of wages received 

by the employe at the time of the injury was 

dollars. 

5. He admits (or denies) that he had notice (or knowledge) 
of the said injury. 

6. As to the other matters necessary and proper for the in- 
formation of the court in the hearing upon the petition herein 
respondent alleges 

7. The contentions of the respondent in respect of the said 
injury and the matters alleged in the said petition are as follows : 



WhiSreFore the respondent prays that this court dismiss this 
proceeding with costs by him most wrongfully sustained (or the 
prayer may be otherwise according to the facts of the particular 
case). 

Respondent, 

Respondent's Attorney. 

State of Ne:w Jersey, \ 
County OF ]^^' 

, of full age, being duly sworn, ac- 
cording to the law on his oath says that he is the respondent 
in the foregoing answer mentioned; that he signed the said an- 
swer and that he has read the same and knows the contents 
th':^:eof, and that the matters alleged and set forth therein are 
true. 

Sworn to and subscribed before 
me this day of , 

A. JJ., 1-7. ... 
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No. 6. Finding of Facts and Determination. 

(See Paragraph 20.) 

(As used before 1918 act creating Workmen's Compensation Bureau. 
By changing paragraph 1 as per form on page 224 

may still be used.) 



County Court oi? Common Pi.eas. 



Petitioner, 



V, f On Petition for Compensation. 

Respondent. ^ 

FINDING OF FACTS AND DETERMINATION. 

The above matter coming on for hearing, and having been 
submitted |to me for decision, I hereby find and determine as 
follows : 

1. That this is a proceeding brought by 

and against the above-named : under an 

act entitled "An act prescribine: the liability of an employer to 
make compensation for injuries received by an employe in the 
course of employment, establishing an elective schedule of com- 
pensation and regulating procedure for the determination of 
liability and compensation thereunder," approved April 4th, 
1911, and the acts amendatory thereof and supplemental thereto; 

that a petition was filed on the day of , 

19 , that an order was made setting the same down for hear- 
ing for the day of , 19 , that process 

was served upon the respondent on or about the day of 

, 19 , and that the answer of the respondent was 

filed on the day lof , 19. ... , that the case 

came on for hearing on the day of , 19 , 

which hearing was held in the presence of , 

attorney for the petitioner, and , attorney 

for the respondent, on which day both parties produced witnesses 
who were examined in the presence of said counsel. 

2. That the petitioner was employed by the respondent 

as a , on or about the day of 

, 19. ... , and that he continued in such employ- 
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ment up to the day of , 19 , that his 

duties consisted of working on 

3. That the petitioner at the time of the injury received for 
his services wages amounting to dollars per week. 

4. That on the day of , 19. ... , 

the petitioner sustained personal injuries as a result of an ac- 
cident ; that the said accident consisted of 

and that the said accident arose out of and in the course of pe- 
titioner's employment. 

5. That the respondent had actual knowledge of the occur- 
rence of the said injury. 

6. That as a result the petitioner received injuries to 

and that the said injuries caused the petitioner a temporary dis- 
ability which lasted for period of weeks, and that he 

has a disability permanent in quality and partial in character which 
is as follows : 

7. That the petitioner incurred expenses for medical service 

during the first two weeks amounting to dollars, which 

amount represents the reasonable value of such services. 

8. I find, therefore, that the petitioner is entitled to compen- 
sation for a period of weeks, at the rate of 

dollars per week. 

9. The legal adviser of the petitioner is entitled to compensa- 
tion in addition to his costs allowed by law in the sum of 

dollars, to be paid in the following manner, that 

is to say 

10. Costs will be allowed the petitioner. 

It is, therefore, on this day of , 

19 , ordered, that judgment final be entered in favor of the 

petitioner , and against 

J 

in the sum of dollars per week for a period of 

weeks, beginning with the day of 

, 19. ... , and dollars for medical ex- 
penses, together with costs. 

Judge, County Court 

of Common Pleas. 
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The {or^omg statement and determination of facts is ap- 
proved as to form. 



Attorney for Petitioner. 



\ 



Attorney for Respondent. 



(The foregoing is a draft of finding in favor of the petitioner, 
without commutation: If commutation 4s ordered, there should be 
an express finding of facts which, under paragraph 21, warrants com- 
mutation. In other cases the foregoing form may be easily modified 
to suit the facts of the particular case.) 



No. 7. Receipt to Be Filed As Partial Satisfaction of 

Judgment. 



Petitioner, 

V. 



County Court of Common Pleas. 

On Petition, &c. 
Receipt. 



Respondent. 

Received of , dollars, being the 

of weekly payments of that amount ordered 

to be paid me by said , commencing , 

nineteen hundred and , by order of the 

County Court of Common Pleas, made in a proceeding wherein I 

was petitioner and was defendant, which 

order was entered on the day of , 

nineteen hundred 

Dated N. J., , 19. . . . 

State op New Jersey, ) 
County OF ) 

, being duly sworn, according 

to law, on his oath says that the foregoing receipt is accurate and 
true in every respect. 

Sworn to and subscribed 

before me this 

day of ,19 

(This receipt must be verified. Statute does not say by whom. It 
is best to have affidavit of petitioner, if possible.) 
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No. 8. Partial Satisfaction of Judgment. 
County Court of Common Pleas. 



Petitioner, 

V, 



Respondent, 



On Petition for Compensation. 
Partial Satisfactibn of Judgment. 



To the Clerk of the County Court of Common 

Pleas: 

WherBas, on or about the day of , 

19 , judgment was entered in the County Court 

of Common Pleas in the above-entitled matter, whereby the 

said was Ordered and Adjudged to pay to said 

petitioner the sum of dollars and the further sum 

of dollars per week for a period of 

weeks beginning with the day of , 19. . ., 

and, 

Whereas, it was further Ordered that the defendant pay to 
the petitioner costs of the action which have been taxed at the 
sum of dollars ; and. 

Whereas, the petitioner has received 

payment of the amounts so ordered to be now paid as will appear 
by the duly verified receipt hereto attached, the said peti- 
tioner, therefore does desire and authorize 

you to enter acknowledgment of satisfaction for him upon the 

record of said judgment to the extent of said items of 

dollars, and dollars, and no further, and for 

so doing this shall be your sufficient warrant and discharge in 
that behalf. 

In Witness Whereof the petitioner has hereunto set his hand 

and affixed his seal this day of 

19.... 

Signed, sealed and delivered 
in the presence of 



200 Workmen's Compensation Law. 



State of New Jersey, 
County of \ ^^' 



■■} 



Be it Remembered that on this day of , 

19 , personally appeared before me the Subscriber 

, who I am satisfied is the party named in 

and who executed the foregoing warrant to authorize partial 
satisfaction of judgment, and I having first made known to him 
the contents thereof, he did thereupon acknowledge that he signed, 
sealed and delivered the same as his voluntary act and deed for 
the uses and purposes therein expressed. 

(Here add receipt form No. 10, modified to suit facts. This is the 
form of partial satisfaction of judgment which some attorneys use 
where several weekly payments Mre past due and the judgment en- 
tered accordingly requires the immediate payment of more than one 
week's compensation.) 
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Form No. 1. 



No. 9. Report of Accident. 



a 

•s 



(Name of employer.) 



o 



(Street address.) 



(City or town.) 



(Business.) 

Reports industrial accident as 
follows : 



Nuihber 
of 
^ Month 

(Name of injured employe.) 

Day 

of 

Month 

(Street address.) 

Year 

(City or town.) 

4 

(Occupation.) . (Nationality.) 

5. Sex 

6. Age 

7. Married 

Leave this blank 



(Place of accident.) 

Date of preparing this blank 8. Did you GIVE written 

notice as per jpara- 

1. Did injury result in DEATH? 



2. Nature and extent of injury... 



graph 9 of the Em- 
p 1 o y e r s* Liability 
Law, that the com- 
pensation provisions 
of section two were 
NOT to apply to this 

employe? 

9. Did you RECEIVE 
such notice from this 
employe? ........ 

State fully how the accident ^q qj^^ probable date of RECOV- 

occurred: ERY 

11. If NO compensation was or is 

to be paid the injured, state 

that fact below, and give 

reasons on reverse side. 



3. Cause and manner of accident. 



12. 



(Name of insurance company involved.) 
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Form No. 2. 

No. 10. Agreement for Compensation. 



(Name of employer.) 

Date of preparing this blank 

20. Did the injury result 

in DEATH? 

21. Did the injury RE- 

QUIRE medical aid?. . 

22. Will you or your in- 

surance carrier PAY 
for the medical aid 
required by law dur- 
ing the first two 
weeks? 



c 
it 

o 
o 

< 



CO 



Number 
of 
Month 

(Name of injured employe.) 

Day 
of 
Month. Leave this blank. . . . 



23. Give probable date of 

RECOVERY. 

The undersigned does hereby ac- 
knowledge the correctness of the 
statements on this blank, and 
agrees to accept compensation at 
the rate given. 



(His mark.) 



(Signature of employe.) 

If signed by mark, same must be 
witnessed. 

(Signature of witness.) 



Year. 

24. Were the wages fixed 

by the output? 

25. If wages were fixed 

by the hour, state 
RATE per hour 

26. Give number of 

HOURS in ordinary 

day. 

27. Give number of DAYS 

in ordinary working 

week. 

28. State the amount of 

weekly WAGES. 
(If fixed by output, 
see paragraph 23, 
page 16, Compensa- 
tion Law.) 

29. State the weekly COM- 

PENSATION to be 

paid the injured 

The undersigned hereby affirms 
the correctness of the statements 
given, and guarantees the paying 
of compensation as stated herein, 
according ko law, for temporary 
disability and for permanent in- 
jury, if any. 

(Signature of employer.) 



(Signature of insurance carrier.) 
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Form No. 3. 

No. 11. Agreement for Compensation. 






S 



(Name of employer.) 

Date of preparing this blank. . . . 
Date injured was able to ' RE- 
SUME work 

30. Did injury result in DEATH? 

31. State COST of medical 

aid rendered by you 
or your insurance 
carrier. 

32. Did any PERMANENT 

injury result from 
this accident, such 
as amputation or 
loss or impairment 
of any member or 
function? 

33. State fully the nature of such 

permanent injury. 



(Fuller statement may be placed on other 
side of blank.) 

The undersigned does hereby 

acknowledge the correctness of 

the statements on this blank, and 

agrees to accept compensation as 

herein set forth. 



(His mark.) 



(Signature of employe.) 
If jsigned by mark, same must 
be witnessed. 



Number 
of 
Month 

(Name of injured employe.) 

Day 

of 
Month. Leave this blank. . . . 

Year. 

34. For how long a TIME 

was this employe un- 
able to work because 

of the injury? 

(State weeks and fractions thereof.) 

35. For how many weeks 

was compensation 
paid for temporary 
DISABILITY? 

36. Give TOTAL compen- 

sation for temporary 
disability. 

37. For how many weeks 

will compensation be 
paid for AMPUTA- 
TION? 

38. For how many weeks 

will compensation be 
paid for other per- 
manent INJURY? 

39. The weekly COMPEN- 

SATION will be 

40. Give TOTAL compen- 

sation for permanent 
injury. 

The undersigned hereby affirms 
the correctness of the statements 
given, and guarantees the paying 
of compensation according to law, 
for the permanent injury stated 
herein. 



(Signature of witness or guardian.) 



(Signature of employer.) 



(Signature of insurance carrier.) 
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The following 9 forms are those prepared by the New Jersey 
Labor Department for use in proceedings before the Workmen's 
Compensation Bureau created by Chapter 149, Laws of 1918, page 
429. Blanks will be supplied by the Bureau. 



Form No. 19 

No. 12. Notice of Informal Hearing. 

New J^sEy Department of Labor 

Workmen's Compensaticm Bureau 
Trenton, N. J. 

Notice of Informal Hearing. 



Petitioner, 

V, 



Claim Petition No 



Respondent, 



19 



9. 



To 



Having been appealed to by the Petitioner named above, for 
compensation which he believes is due him, I would suggest that 
an informal hearing be held, and if a settlement can be effected, 
it will save you the inconvenience of a formal hearing, and the 
filing of a judgment against you in event that the claim is a 
just one. 

The hearing is set down for 

(Time) 



at 

(Place) 



(Office Address) 
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Form No. 20 

No. 13. Employe's Claim Petition for Compensation. 

New Jersey Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Employe's Claim Petition for Compensation. 

Claim Petition No 



Petitioner, 

V. 



Respondent. 



J 



19 

To the Workmen's Compensation Bureau of New Jersey: 
The claimant respectfully alleges the following facts: 

1. What is your name? 

2. Where do you live ? 

(Street Address) 

(City or Town) 

3. Sex 4. Age 5. Married ? 

6. By whom were you employed at the time of the accident? 
(Give name and business address) 

(Name) 

(Street Address) 

(City or Town) 

7. What was the business of your employer? 



8. Did you give written notice to your employer at the time you 
were hired, or later, that the Compensation Law should not apply 

to you ? 

9. Did you receive such notice from your employer? 

10. Did your employer have knowledge of your accident?. . . . 

11. Did you notify your employer of your accident? 

12. If so, on what date? 

13. Have you made claim )to your employer for compensation? 

14. What was your regular occupation, and what kind of work 
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were you doing at the time of the accident? 



15. When did the accident happen ? 

* (State month, day, year and hour) 

16.^ Where did the accident happen ? 

17. What was the nature of the accident, and how did it hap- 
pen ? ." 



'-iV 



18. On |what date were you compelled to stop work because 
of the injury ? 

19. On what date were you well enough to work again? 

20. If still disabled, on what date do you think you will be 
able to work ? 

21. Give nature of any injury from which you will recover 



22. If jany 'permanent injury has resulted, either amputation 
or loss of usefulness of any member, or impairment of any phys- 
ical organ, explain fully 



23. Were your wages fixed by piece-work? 

24. If ISO, what was your average weekly wage? 

25. If wages were fixed by the hour, state rate per hour 

26. Give ^number of hours in an ordinary worlcing day 

27. Give number of days in an ordinary working week 

28. State the amount of weekly wages 

29. How much money have you received from your employer 
as compensation (not medical aid) since your accident? 
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30. Has your employer promised to pay you any compensa- 
tion ? 

31. If so, how much? 

32. Was medical ^id required? 

33. Did you receive medical, surgical or hospital services? 

34. Did you request your employer to furnish these services? 

35. Were they furnished ? 

36. If So, between what dates ? 

37. If not, what sum did you spend for them during the first 
and second weeks after the accident? 

38. Give name and address of physician and hospital 



39. What other facts are there which you believe important? 



40. Are you willing that the Compensation Bureau endeavor 
to secure compensation for you, by agreement, before calling for 
an official hearing? 

Your Petitioner therefore prays that your Honorable 'Bureau 
will determine the amount of compensation due to your peti- 
tioner from the said defendant, under the Act entitled, "An 
act prescribing the liability of an employer to make compensation 
for injuries received by an employe in ^he course of the employ- 
ment, establishing an elective schedule of compensation and reg- 
ulating procedure for the determination (of liability and com- 
pensation thereunder," approved April 4th, 1911, and the Acts 
supplemental thereto and amendatory thereof, and that your 
petitioner may be awarded his costs in this proceeding, and such 
other or further .relief as may be proper. 

And your petitioner will ever pray, etc. 



Petitioner, 



(Address) 



208 Workmen's Compensation Law. 



State o? New Jersey, ) 



County of \ ^^' 



, of full age, being duly sworn ac- 
cording to law, on his oath deposes and says: That he is the 
petitioner named in the foregoing petition ; that he has read the 
same and is familiar with the contents thereof ; and that the mat- 
ters and things therein set forth are true according to the best 
of his knowledge and belief. 



Petitioner, 

Subscribed and sw6m to before me, this day 

of , 19 , at 



(This affidavit may be sworn to before a Deputy Commis- 
sioner or a Compensation Referee, or any other person author- 
ized to administer an oath.) 

TO THE RESPONDENT. 

The foregoing claim petition has been presented by the peti- 
tioner to the Workmen's Compensation Bureau for hearing and 
determination in aijpordance with the provisions of the 'Work- 
men's Compensation Act. 

We hereby notify you that unless an answer shall, within 
seven days after the service of this notice, be filed with the Sec- 
retary of the Bureau, in the State House at Trenton, the facts 
alleged in the petition will be deemed to be admitted and no tes- 
timony will be required from the petitioner to prove such facts. 

WORKMEN'S COMPENSATION BUREAU. 



Secretary. 
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Form No. 81 

No. 14. Acknowledgment of Service. 

New Jersey Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Acknowledgment of Service. 



Petitioner, 
V. y Claim Petition No 



Respondent. 



19 



To be signed jt>y a representative of the respondent and re- 
turned to the Compensation Bureau, State House, by the Process 
Server. 

The undersigned hereby acknowledges the receipt on 

, 19 , of the Claim Petition in the above 

cause. 



(Person receiving Claim Petition) 
(Office or position in firm or company) 



To Process Server: 

If the person to whom the papers are served, refuses to sign 
the above, execute the affidavit of service below and return this 
acknowledgment to the Bureau. 

State of New Jersey, ) 
County of ) ^^' 

, a duly authorized Process Server 

of the Workmen's Compensation Bureau, being sworn according 
to law, on his oath saith, that Claim Petition in the above cause 

was, on the , 19. ... , served to the respondent 

in the person of 

at 



(Signature of Process Server) 

Sworn and subscribed this day of 

19. . . ., before me. 



—14 
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Form No. 22 

No. 16. Notice of Server's Assignment. 

New Jersey Department op Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Notice of Server's Assignment. 



Petitioner, 

V. 



Respondent, 



>" Claim Petition No 



, 19.. 



To 



Kindly be advised that you are hereby appointed Process 
Server in the above cause to serve the accompanying Claim Pe- 
tition on the Respondent at theiaddress given on the Petition, 
or such other place as it may be accomplished, at which time you 
will secure the signature called for by the Acknowledgment of 
Service form accompanying this. 

Kindly note below the date of service and retain this form 
among your records. 



Papers served , 19 
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Form No. 23 

No. 16. Respondent's Answer to Employe's Claim 

Petition. 

New Jersey Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Respondent's Answer to Employe's Claim Petition. 



Petitioner, 

V, 



>- Claim Petition No 



Respondent. 
In answer to Claim Petition filed in this cause : 



, 19.. 



1. What is the petitioner's name? 

2. Where does he reside? 

(Street Address) 

(City or Town) 

6. Was the Petitioner in your employ at the time of the ac- 
cident? 

7. 'State your business 

8. Did you receive written notice from the Petitioner at the 
time of hiring, or later, that the Compensation Law was not to 
apply to him ? 

9. Did you give such notice to him ? 

10. When did you first have knowledge of this accident?. . . . 

11. Did you receive notice of this accident from the Petitioner? 

12. If so, on what date ? .* 

13. Has any claim for compensation been made? 

14. What was the Petitioner's regular occupation, and what 
kind of work was he doing at the time of the accident? 



15. When did the accident happen? 

(State month, day, year and hour) 

16. Where did the accident happen ? 
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17. What was the nature oif the accident, and how did it hap- 
pen ? 



18. On what date was the petitioner compelled to stop work 
because of the injury ? 

19. On what date was the injured well enough to work again? 

20. If still disabled, on what date do you estimate he will be 
able to work ? 

21. Give your understanding of the nature of any injury from 
which he should recover?. 



22. Give your understanding of any permanent injury which 
has resulted, either amputation or loss of usefulness of any mem- 
ber, or impairment of any physical organ. Explain fully 



23. Were the wages fixed by piece-work?. 

24. If so, what was the average weekly wage of the injured? 

25. If wages were fixed by the hour, state rate per hour 

26. Give number of hours in an ordinary working day 

27. Give number of days in an ordinary working week 

28. State the amount of weekly wages 

29. How much money have you paid the injured as compensa- 
tion (not medical aid) since the accident ? 

30. Have you promised to pay compensation ? 

31. If so, how much? 

32. Was medical aid required ? 

34. Were you requested to supply the necessary medical serv- 
ice required by law ? 
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35. Did you furnish this service? 

36. If so, between what dates? 

37. If not, give reason for failure to do so 



38. Give name of physician and hospit^il rendering service at 
your direction 



39. What other facts are there which you believe important? 
If you deny that compensation is payable in this case, explain 
fully your reasons for this conclusion " . . . . 



Respondent. 



(Address) 

Stato 01^ New Jersey, ] 
County o^ ', \ ^^' 

, of full age, being duly sworn ac- 
cording to law, on his oath deposes and says: That he is the 
respondent named in the foregoing answer to claim petition ; that 
he has read the same and is familiar with the contents thereof ; 
and that the matters and things therein set forth are true ac- 
cording to the best of his knowledge and belief. 

Respondent. 

Subscribed and sworn to before me, this day 

of , 19. . . . , at 

(This affidavit may be sworn to before a Deputy Commissioner 
or a Compensation Referee, or any other person authorized to 
administer an oath.) 
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Form No. 24 

No. 17. Dependents' Claim Petition for Compensation. 

New Jers^ Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Dependents' Claim Petition for Compensation. 



Petitioner, 



V. 



>■ Claim Petition No 



Respondent. 



19 



To the Workmen's Compensation Bureau of New Jersey: 

The claimant respectfully alleges the following facts: 

1. What was the full name of the decedent? 

2. Where did decedent live ? 

(Street Address) 

(City or Town) 

3. Sex of decedent 4. Age of decedent 

5. Give below, in reference to each person claimed to be de- 
pendent upon the deceased at the time of accident or death: 



Name of Each 
Dependent. 



Age at Last 
Birthday. 



Date of 
Birthday. 



Relation to 
Decedent. 



6. By whom was decedent employed at the time of the acci- 
dent? (Give name and business address) 

(Name) 

(Street Address) 



(City or Town) 
7. What was the business of the employer? 



• 
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8. Did the decedent give a written notice to the employer at 
the time of hiring, or later, that the Compensation Law was not 
to apply to him ? 

9. Did he receive such notice from the employer? 

10. Did the employer have knowledge of this accident? 

11. Did you notify the employer of this accident? 

12. If so, on what date? 

13. Have you made claim to the employer for compensation? 

14. What was the regular occupation of the decedent, and 
what kind of work was he doing at the time of the accident?. . . . 



15. When did the accident happen ? 

(State month, day, year and hour) 

16. Where did the accident happen ? 

17. What was the nature of the accident, and how did it hap- 
pen ? 



18. Did deceased work any after the accident? 

19. If so, give date he was compelled to stop work 

20. Give date of death 

21. Were his wages fixed by piece work? 

22. If so, what was his average weekly wage? 

23. If wages were fixed by the hour, state rate per hour 

24. Give number of hours in an ordinary working day 

25. Give number of days in an ordinary working week 

26. State the amount of weekly wages 

27. How much money have you received from the employer 
as compensation (not medical aid) since the accident? 

28. Has the employer promised to pay you any compensation ? 

29. If so, how much? 

30. Was medical aid required ? 

31. If so, was this service furnished by the employer? 
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32. What other sum did you expend for medical, surgical or 
hospital service ? 

33. Give name and address of physician and hospital 



34. What other facts are there which you believe important ? 



• 



35. Are you willing that the Compensation Bureau endeavor 
to secure compensation for you, by agreement, before calling for 
an official hearing? 

Your Petitioner therefore prays that your Honorable Bureau 
will determine the amount of compensation due to your petitioner 
from the said defendant, under the Act entitled, "An act prescrib- 
ing the liability of an employer to make compensation for injuries 
received by an employe in the course of the employment, estab- 
lishing an elective schedule of compensation and regulating pro- 
cedure for the determination of liability and compensation there- 
under,'' approved April 4th, 1911, and the Acts supplemental 
thereto and amendatory thereof, and that your petitioner may 
be awarded his costs in this proceeding, and such other or fur- 
ther relief as may be proper. 

And your petitioner will ever pray, etc. 



Petitioner, 



(Address) 
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Stat^ of New Jersey, \ 
County of ) ^^' 

, of full age, being duly sworn ac- 
cording to law, on his oath qeposes and says : That he is the pe- 
titioner named in the foregoing petition; that he has read the 
same and is familiar with the contents thereof ; and that the mat- 
ters and things therein set forth are true according to the best 
oi his knowledge and belief. 



Petitioner. 

Subscribed and sworn to before me, this day 

of , 19. . . ., at 



(This affidavit may be sworn to before a Deputy Commissioner 
or a Compensation Referee, or any other person authorized to 
administer an oath.) 

To the Respondent : 

The foregoing claim petition has been presented by the peti- 
tioner to the Woricmen's Compensation Bureau for hearing and 
determination in accordance with the provisions of the Work- 
men's Compensation Act. 

We hereby notify you that unless an answer shall, within seven 
days from the date of this notice, be filed with the Secretary of 
the Bureau, in the State House at Trenton, the facts alleged in 
the petition will be deemed to be admitted and no testimony will 
be required from the petitioner to prove such facts. 

WORKMEN'S COMPENSATION BUREAU 

Secretary. 
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Form No. 35 

No. 18. Respondent's Answer to Dependent's Glaim 

Petition. 

New Jersey Department op Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Respondent's Answer to Dependent's Claim Petition. 



Petitioner, 

V, 



>- Claim Petition No 

,19... 



Respondent, 

In Answer to Claim Petition filed in this cause : 
1. What was decedent's name? 



2. Where did decedent reside? 

(Street Address) 

(City or Town) 
5. Do you question the dependency, age or relation of any of 
the persons named in question No. 5 of the Claim Petition? If 
so, specify 



6. Was the decedent in your employ at the time of the acci- 
dent? 

7. State your business 

8. Did you receive written notice from the decedent at the time 
of hiring, or later, that the Compensation Law was not to apply 
to him? 

9. Did you give such notice to him? 

10. When did you first have knowledge of this accident? 

11. Did you receive notice of this accident from the Peti- 
tioner? 

12. If so, on what date ? 

13. Has any claim for compensation been made? 

14. What was the regular occupation of the decedent, and 
what kind of work was he doing at the time of the accident?. . 



m^ 
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15. When did the accident happen ? 

(State month, day, year and hour) 
• 16. Where did the accident happen ? 

17. What was the nature of the accident, and how did it hap- 
pen? 



18. Did the decedent work any after the accident? 

19. If so, give date he stopped work 

20. Give date of death ^ . . . 

21. Were his wages fixed by piece work? 

22. If so, what was his average weekly wage? 

23. If wages were fixed by the hour, state rate per hour 

24. Give number of hours in an ordinary working day 

25. Give number of days in an ordinary working week 

26. State the amount of weekly wages 

27. How much have you paid as compensation (not medical 
aid) since the accident? 

28. Have you promised to pay compensation? 

29. If so, how much ? 

30. Was medical aid required ? 

31. If so,- did you furnish all the medical, surgical, or hospital 
services, or other expense of last sickness ? 

32. Between what dates was service rendered? 

33. Give name and address of physician and hospital render- 
ing service at your direction 



•)" 



34. What other facts are there which you believe important? 
If you deny that compensation is payable in this case, explain 
fully your reason for this conclusion 



Respondent. 



(Address) 
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State of New Jersey, \ 

County of f ^^' 

, of full age, being duly sworn ac- 
cording to law, on his oath deposes and says: That he is the 
respondent named in the foregoing answer to claim petition; 
that he has read the same and is familiar with the contents 
thereof; and that the matters and things therein set forth are 
true according to the best of his knowledge and belief. 



Respondent. 

Subscribed and sworn to before me, this day 

of • ,19 , at 



(This affidavit may be sworn to before a Deputy Commissioner 
or a Compensation Referee, or any other person authorized to 
administer an oath.) 
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No. 19. Notice of Hearing. 

New Jersey Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Notice of Hearing. 



Petitioner, 

V. 



>- Claim Petition No 



Respondent. 



19 



To 



I hereby notify you that the above claim petition will be heard 

by me on 

at 

(Time) 



(Place) 
If you fail to appear the petition will be disposed of in your 
absence. 



(Office Address) 
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Form No. 27 



No. 20. .Subpoena. 

New Jersey Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Workmen's Compensation Bureau of 

THE State of New. Jersey. [ s3. 

District No 



To 



Greeting : 



You are hereby commanded, that, setting aside all business 
and excuses whatsoever, you be and appear in your proper per- 
son before me at a certain hearing to be held the 

day of , 19. . . . , at o'clock, .... M., 

at in the County of , to 

testify the truth according to your knowledge in a certain claim 

petition now pending and undetermined between .• 

petitioner, and respondent, and this you 

are not to omit under penalty which may ensue. 

Witness my hand and the official seal of the Workmen's Com- 
pensation Bureau in the year of our Lord one thousand nine 
hundred and 



[Seal] 
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Form No. 28 

No. 21. Award or Disallowaiice of Oompensation. 

New Jersey Department op Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 

Award or Disallowance of Compensation. 

ON PETITION FOR COMPEN- 
SATION 
V. J- DETERMINATION OF FACTS 

AND RULE FOR JUDGMENT. 
Claim Petition No 



Petitioner, 



Respondent, 



19 
(Date of Judgment) 



Summary of award: 

Medical and Hospital Services $ 

Weekly Compensation Rate $ 

Compensation for temporary disability of weeks. 

Total amount due for temporary disability $ 

Compensation for permanent injury for weeks. 

Total amount due for permanent injury $ 
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No. 22. Notice of Appeal from Judgment of Workmen's 

Compensation Bureau. 

New JersiSy Department of Labor 

Workmen's Compensation Bureau 
Trenton, N. J. 



Petitioner, 

V, 



Claim Petition No 



Respondent. 



NOTICE OF APPEAL TO COM- 
MON PLEAS. 



To , Attorney for Petitioner, The Secretary 

of the Workmen's Compensation Bureau, The County Clerk 
of the County of , or to'whom it may concern: 

Please to take notice that the respondent hereby appeals to the 

Court of Common Pleas in and for the County of 

from the determination of the Workmen's Compensation Bu- 
reau made in the above entitled matter on the day 

of , 19 , awarding the petitioner com- 
pensation as follows: (Here state award). 

Respectfully, 



Attorney for Respondent-Appellant, 
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No. 23. Order Fixing Time and Place for Hearing Appeal. 
Common Pleas. 



"N 

Petitioner-Appellee, 

V, 



On Appeal from Workmen's Com- 
pensation Bureau. 
Order Fixing Time and Place for 

'kespondent-Appehant, J Hearing Appeal. 

On motion of Attorney for Appellant in the 

above entitled matter, it is hereby ordered that the 

day of ,19 , at , o'clock in the 

noon be and hereby is fixed as the time, and the 

County Court House, , County of 

and State of New Jersey, as the place for the hearing of the ap- 
peal in said matter. 



Judge of Common Pleas. 



No. 24. Finding of Facts and Determination. 

Common Pleas. 



Petitioner- Appellee, 

V, 



Respondent' Appellant, 



f 

On Appeal from Workmen's Com- 
pensation Bureau. 
Finding of Facts and Determination. 



The above matter coming on for hearing, and having been 
submitted to me for decision, I hereby find and determine as fol- 
lows: 

1. That this is a proceeding brought by and 

against under an act entitled "An Act pre- 
scribing the liability of an employer to make compensation for 
injuries received by an employe in the course of employment, 
establishing an elective schedule of compensation and regulating 
procedure for. the determination of liability and, compensation 
thereunder," approved April 4, 1911, and the acts amendatory 
thereof and supplemental thereto; that a petition was filed with 
the Workmen's Compensation Bureau on the day 
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of , 19. . . . ; that copy of the said petition was 

served on the respondent on the day of , 

19. . . ., at ; that answer was filed with the 

said Bureau on the day of , 19. ... j 

that due notice of hearing of said petition and answer was given 
to the respondent ; that hearing was had and the following award 
rnade by the Workmen's Compensation Bureau (Here state 
award) ; that Notice of appeal was filed with the Secretary of 

said Workmen's Compensation Bureau on the day 

of , 19 .... , and with the County Clerk of 

County on the day of , 

19. ... ; that order fixing time and place for hearing of the said 

appeal was made on the day of . ^ , 

19. ... ; that notice of the order fixing time and place for hearing 

appeal was served upon the petitioner-appellee on the 

day of ; that transcript of the record of the 

Workmen's Compensation Bureau was duly filed on the 

day of , 19. ... ; that the said appeal came on 

for hearing on the day of , 19. . . ., 

at which time a trial de novo was held in pursuance of the stat- 
ute in such case made and provided; that said trial was held 
in the presence of attorney for petitioner- 
appellee and attorney for respondent- 
appellant and that both parties produced witnesses who were ex- 
amined in the presence of the respective parties. 

(In other particulars the determination will be in the same 
form as before 1918 amendment — see page 196 for form, from 
which other statements to be embodied in determination may be 
taken.) 

—15 
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No. 25. Rule to Show Cause. 

New Jersky Supreme Court. 



Petitioner-D efendant 
in Certiorari, 

V. 

Respondent-Prosecutor 
in Certiorari. 



On Certiorari. 
Rule to Show Cause. 



Upon reading and filing the affidavit of 

it is, on this . . . .• day of , 19 , 

on motion of , Attorney for Prosecutor, Or- 
dered that the said do show cause before 

, at , the day 

of , A. D., 19. . . . , at . . . o'clock, in the 

noon of that day why a writ of certiorari should not 

issue out of and under the seal of this court to review the de- 
termination and judgment entered in the Court of Common Pleas 

in and for the County of on the day 

of , 19 , in a proceeding wherein 

is named as petitioner and named 

as respondent, and that all further proceedings in the said pro- 
ceeding in the said Court of Common Pleas, be and the same 
hereby are stayed until the further order of this Court, and that 
each party have leave to take depositions to be used on the argu- 
ment of this rule. 

Let the above rule be entered. 



Justice of Supreme Court. 
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No. 26. Writ of Certiorari. 

New Jersey, ss. 

The State of New Jersey to the Court of Common Pleas in and 

for the County of , and Clerk of 

the said Court and , Greeting: 

We being willing for certain reasons to be certified of and 
concerning fa certain determination and judgment rendered on the 
day of , 19 , by the Honor- 
able , Judge of the said Court of Common - 

pieas, in and for the said County of , in a cer- 
tain proceeding brought on behalf of , petitioner 

against , respondent, for the determination and 

recovery of compensation under an Act of the Legislature of the 
State of New Jersey, entitled "An Act prescribing the liability 
of an employer to make compensation for injuries received by an 
employe in the course of employment, establishing an elective 
schedule of compensation and regulating procedure for the deter- 
mination ^of liability and compensation thereunder, "approved 
April 4, 1911, and the acts amendatory thereof and supplemental 
thereto, we command you, the said Court of Common Pleas in 

and for the County of and 

Clerk of the said Court, that the said determination and judg- 
ment, together with a transcript of the evidence and all proceed- 
ings for the making of the same and all things touching and con- 
cerning the same, as fully and entirely as before you they remain, 
or are in your custody and control, you do certify and send to- 
gether with this Writ, to our Justices of our Supreme Court of 

Judicature at Trenton, on the day of , 

19 , that therein may be caused to be done what of right and 

according to law ought to be done. 

Witness, the Honorable W11.1.IAM S. Gummere, Chief Jus- 
tice of our said Supreme Court at Trenton, this day 

of 19 



Clerk, 

(If no stenographer was present the 
italicized words may be omitted.) 



Attorney, 
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No. 27. Allocatur. 

This writ is allowed. Let it be sealed. 



Justice of Supreme Court, 



No. 28. Reasons. 

New Jersey Supreme Court. 



Petitioner-Defendant 
in Certiorari, 

V, > 



Respondent-Prosecutor 
in Certiorari. 



On Certiorari. 
Reasons. 



The prosecutor presents the following reasons for setting 
aside the determination and judgment brought before this Hon- 
orable Court by the writ of certiorari in the above entitled cause : 

First : Because the finding that the petitioner sustained a tem- 
porary disability of ten week's is unsupported by any legal evi- 
dence. 

Second : Because the Finding of Facts and Determination does 
not state in detail the character and extent of the injury to the 
petitioner's thumb but merely states the Judge's conclusion as 
to the effect of the actual injury so that so much of the judg- 
ment as is for injury to the said thumb is not supported by a 
specific finding of fact which may be submitted to and considered 
by a Court of Review. 

Third: Because the said determination and judgment are in 
divers other respects irregular, unjust, illegal and oppressive to 
the prosecutor. 



Attorney for Prosecutor. 

(Of course as many reasons can be given as the ingenuity of coun- 
sel can formulate. The above is only intended to give an idea of 
the form.) 
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No. 29. Rule of Affirmance and Remittitur. 

New Jersey Supreme Court. 



Petition er-D efendant 
in Certiorari^ 

V. 

Respondent-Prosecutor 
in Certiorari, ' 



On Certiorari. 

Rule of Affirmance and Remittitur. 



The court having inspected the transcript and proceedings of 

the Court of Common Pleas in and for the County of 

returned with the Certiorari in this cause, and reasons for revers- 
ing the judgment below, and heard the argument of counsel 
therein, and having duly considered the same, it is hereby Or- 
dered that the judgment of the Court of Common Pleas in and 

for the County of be and the same hereby is 

in all things affirmed with costs, and the said record remitted to 
the court below to be proceeded with according to law and the 
practice of said court. 

Entered , 19 

On Motion of 



Attorney of Petitioner-Defendant in Certiorari. 



\ 
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No. 30. Rule Reversing Judgment and Remittitur. 

New Jersey Supreme Court. 



Petitioner-Defendant 
in Certiorari, 

V, 

Respondent-Prosecutor 
in ^Certiorari. ^ 



On Certiorari. 

Rule Reversing Judgment and 

Remittitur- 



The Court having inspected the record and proceedings of the 

Court of Common Pleas in and for the County of 

returned with the writ of certiorari in this cause, and the rea- 
sons for reversing the judgment below, and heard the argument 
of counsel therein, and having duly considered the same ; 

It is Ordered that the judgment of the Court of Common 

Pleas in and for the County of , aforesaid be 

reversed, set aside, made void and for nothing holden, and that 
the record be remitted to the said Court of Common Pleas in and 
for the County of to be proceeded with ac- 
cording to law and the practice of the said Court. 

Entered , 19. . . . 



On Motion of 



Attorney for Prosecutor, 
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REVIEW OF COMMON PLEAS BY CERTIORARI. 

OUTLINE OF PRACTICE. 



The remedy employed to obtain a review of the judgment of 
the Common Pleas in a workmen's compensation case is Writ 
of Certiorari. An exhaustive treatment of this important writ 
would be beyond the scope intended by this work. The comment 
on the practice as to certiorari will be confined to a brief outline. 

The application for the writ is made to the Justice of the Su- 
preme Court who sits in th^ county where the judgment was ren- 
dered. As the rules of the Supreme Court forbid the issuance 
of the writ except on affidavit or other sufficient proof (Sup. Ct. 
Rule 168) the first step to be taken by the attorney for the ag- 
grieved litigant is the preparation of an affidavit setting forth all 
the facts forming the basis upon which the writ of certiorari 
will be asked. By Certiorari Act, 1 Comp. Stat., page 403, sec. 
4, the Justice instead of allowing a writ may if he desires allow 
a rule to show cause, when the writ is applied for. Accordingly 
such a rule should be drafted. (A form will be found on page 
226). And of course a writ should be drafted. (Form on page 
227^, Strictly speaking these are all the papers necessary for the 
application. By Comp. Stat. 403, sec. 5 and Sup. Ct. Rule 165, 
"Reasons" for reversal must be filed within 10 days after the 
return of the writ unless the court allows further time. It is 
usual however to prepare these before the application for the 
writ to review a compensation proceeding as the Justice fre- 
quently desires to see the exact form of the reasons to be urged. 
A skeleton form for "Reasons" appears on page 228. Thus pre- 
pared with affidavit, draft of rule to show cause, draft of writ 
and reasons the application is made. No notice to the other 
side is necessary. 

If upon such application the writ is allowed the Justice will 
sign the allocatur (the endorsement: "The within writ is al- 
lowed. Let it be sealed.") The writ is then sent to the Clerk of 
the Supreme- Court at Trenton for "testing" which means affix- 
ing the seal of the' court and signing. Upon getting the writ 
back from the Clerk it is served upon the parties to whom di- 
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rected. Such service may be made by anybody in any manner 
which gives the parties addressed notice of the issuance of the 
writ and its requirements. 

If a rule to show cause is allowed it is served upon the oppos- 
ing party, notice of taking depositions in accordance with the 
rules of the court is given (the affidavit proof filed at the time 
of application being inadmissible at the argvmient of the rule to 
show cause) the depositions are taken and upon the day speci- 
fied by the rule (called return day) the argument takes place un- 
less a continuance is granted. If the writ is allowed and the rule 
made absolute or the rule discharged and the writ not allowed 
the same course thereafter follows as if the writ had been al- 
lowed or refused in the first instance and without the interme- 
diate steps attending rule to show cause. 

If the Justice upon the application refuses both writ and rule 
to show cause, or after having allowed rule to show cause re- 
fuses a writ, an application for a writ can be made to Part II of 
the Supreme Court (made up of 3 Justices). If allowed there 
the same subsequent procedure follows as if allowed by the single 
Justice to whom application had been made. If the three Jus- 
tices refuse the writ the action of the Common Pleas should be 
abided by without further ado as the granting of the writ is 
discretionary. 

The return to the writ when allowed is made up by the parties 
addressed but as the plaintiff in certiorari or prosecutor as he 
is sometimes called must see that the return is brought up to the 
Supreme Court, he should see to it that the parties addressed 
make the return. 

The writ having been allowed, return made and reasons filed 
the argument of the writ may be brought on before a Justice at 
chambers on 5 days' notice of either party given within 15 days 
from the filing of reasons. If such notice be not given the case 
must be brought on at the next term of the Supreme Court in 
Part II unless further time is allowed (Sup. Ct. Rule 166). To 
bring the case on before Part II notice of argument for the first 
day of the term is given to the other party at least 10 days before 
the opening of the term and copy of such notice filed with the 
Clerk of the court at least 4 days before such opening. (Sup. 
Ct. Rule 150.) 



A 
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On argument before the Supreme Court State of Ca§e and 
Points must be prepared and seryed as per Rules 155 and 156 of 
Supreme Court, or the argument will not be heard. (Sup. Ct. 
Rule 154.) 

The argument is governed by Rules 157, 158 and 159 of Su- 
preme Court. 

Upon the handing down of opinion the successful party pre- 
pares a rule of affirmance and remittitur or a rule of reversal 
and remittitur depending of course upon whether the Common 
Pleas is affirmed or reversed (for forms, see pages 229, 230). 

If either party is not satisfied with the decision of the Su- 
preme Court appeal may be taken to the Court of Errors and 
Appeals in accordance with the usual practice governing appeals 
from Supreme Court. 
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Fourth finger 53 

Great toe 53 

Hand 54 

Injuries not named in schedule. Relative compensation... 55 

In lieu of '^ages and payable in same manner 113 

Leg 54 

Lien for legal charges against 6, 119 

More than one phalange of finger 53 

More than one phalange of toe 54 

Not assignable 119 

Over payments — Status of 108 

One-half phalange of finger 53 

Order of 79 

Other toes than great toe 54 

Phalange of finger '. 53 
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COMPENSATION— CoMh'wM^d. page 

Phalange of toe 54 

Runs from date of accident in instantaneous death cases.. 78 

Runs from two weeks after accident in disability cases 78,79 

Second finger 53 

Schedule of 51 

Temporary disability 51 

Third finger , 53 

Thumb 52 

Under Section 1 4 

Under Section II. by agreement 7 

COMPROMISE AND SETTLEMENT. 

Cannot be made in advance of accident 120 

Effect of 88,93 

Effect of release to employer or third party 112 

Of infantas claims 143, 145 

Workmen's Compensation Bureau must approve all settle- 
ments to make same binding 177 

COMPULSORY INSURANCE. (See Insurance of Compen- 
sation Payments.) 

CONFLICT OF LAWS. 

Accident outside of State — Contract made in State 46 

Accident outside State — Contract made outside of State.. 45 

Admiralty jurisdiction — Effect of 47 

Contract made outside State — Accident in State 44 

EflFect of Federal Employers' Liability Law 46 

CONSTITUTIONAL LAW. 

Abolition of certain defenses does not violate "due process 
of law" or "equal protection of law" provisions of the 

constitution 4 

Contracts of minors 49 

EflFect of partial invalidity 134,166,184 

Impairment of obligation of contracts 43, 136, 155 

Right to Jury Trial 43,90 

SuflRciency of Title and singleness of object 2,155 

Viewpoint of both parties should be considered^ on con- 
stitutional question 134 

Workmen's Compensation Aid Bureau Act (since repealed) 155 

CONSTRUCTION. (See Interpretation and Construction.) 

CONTEMPT OF COURT. 

Failure to obey subpoena of Workmen's Compensation 

Bureau 181 

To take legal fee in excess of amount fixed by court 114 

CONTRACTOR. 

Independent, not an employe 123 

COSTS. (See Fees and Costs.) 
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PAGE 

COUNTY CLERKS MUST SEND COPIES OF COMMON 

PLEAS ORDERS TO LABOR DEPARTMENT 140 

CREDITS IN AWARD NOT GIVEN FOR EXCESS PAY- 
MENTS 108 

CROSS-EXAMINATION MAY BE RESTRICTED 96 

DEATH ACT. 

Governed by parts of this act 6 

DEATH OF DEPENDENT STOPS COMPENSATION.... 68 

DEFENSES ABOLISHED 4 

DECEDENTS. 

Evidence as to transactions with 95 

DEPENDENTS. 

Calculation of compensation based on number of 67 

Compensation for death paid to dependents in accordance 

with relative dependency , 68 

If no dependents certain payment to State 171 

Cessation of compensation for upon death or remarriage.. 68 
Of public employes not subject to Chapter 145, Laws of 

1913 142 

, Who are ' 68 

DETERMINATION. (See Judge's Determination and Find- 
ings OF Fact.) 
DISABILITY. 

What is 60 

' DISCHARGE OF EMPLOYE. 

! Effect of 35 

I DISCONTINUANCE. 

I Implied from over a year of inaction in proceeding 94 

i DISFIGUREMENT AS PERMANENT DISABILITY 61 

DISOBEDIENCE OF ORDERS '.. 29 

DISPUTE. 

Jurisdiction of Workmen's Compensation Bureau 176, 177 

Jurisdiction of Common Pleas 82, 183 

DIVISION OF COMPENSATION AMONG DEPEND- 
ENTS 68, 77, 109 

DOCKETING OF COMMON PLEAS JUDGMENT IN SU- 
PREME COURT 151 

DOCTORS' BILLS. (See Medical and Hospital Services and 
Expenses.) 

DROWNING 20, 22, 38, 99, 102 

DRUNKENNESS. (See Intoxication.) 

EARNINGS AFTER ACCIDENT. 

Bearing upon incapacity. ..,..=.. 117 

ELECTIVE OFFICERS NOT^UNDER LAW 141,142 

—16 
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EMPLOYE. PAGE 

Of public, subject to act 142 

Who included in term 120, 123 

EMPLOYER. 

Attitude on commutation immaterial 115 

Insurance by compulsory 156 

Negligence of immaterial under Section II 8 

Right to pay future amount into bank 118 

Should report accidents 137 

Who included in term 120, 125 

EVIDENCE. 

(See Burden and sufficiency of proof.) 

Circumstantial sufficient 96 

Rules of binding on Common Pleas 95 

Rules of not binding on Workmen's Compensation Bureau 178 

Touching transactions with decedent 95 

Opinion evidence 95 

EXAMINATION OF INJURED BY PHYSICIAN. 

May be demanded in injury cases 82 

No right to autopsy 82 

Refusal of injured to submit to examination suspends com- 
pensation 82 

EXCLUSIVE ORIGINAL JURISDICTION. 

Formerly in Common Pleas 93 

Now in Workmen's Compensation Bureau 176 

EXECUTION AGAINST COMPENSATION. (See Ekemp- 

TIONS.) 

EXECUTOR. (See Administrator and Executor.) 
EXEMPTIONS. 

Claims or payments due under the act exempted from 
claims of creditors, levy, execution or attachment 119 

EXCESS PAYMENTS GRATUITIES 108 

EXISTING RIGHTS OF ACTION UNAFFECTED BY ACT 135 

EXPOSURE 33 

EYE 54 

FACTS. 

Findings of Common Pleas as to final 82 

FARM LABORERS. 

Not included in benefit of compulsory insurance 166 

"No payment to state upon death of without dependents... 174 
FEDERAL EMPLOYERS' LIABILITY ACT. (See Con- 
flict OF Laws.) 
FEES AND COSTS. 

Amount, taxation and collection of 148, 182, 184 

Discretion as to 88 
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FEES AND COSTS— Continued. page 

Prevailing party entitled to costs in Common Pleas in ab- 
sence of order to contrary ► . . 148 

Workmen's Compensation Bureau charges no fees for fil- 
ing papers 182 

FELLOW SERVANT RULE ABOLISHED 4 

FINDINGS OF FACT. (See Judge's Determinatiion and 

Findings of Fact.) 
FIRST TWO WEEKS AFTER ACCIDENT. 

What due during 79 

FORMS. (See Table of Forms on page 188.) 

FORM OF JUDGMENT 110,180 

FRAUD. 

False representations at time of making contract 44,50,97 

FUNERAL EXPENSES. 

When allowable and amount 69, 77 

GERM DISEASES 10, 39, 99, 100 

GUARDIAN. 

Notice to or by that Section II. does not apply to infant's 
hiring 43 

Payments on behalf of infants 65, 143, 145 

Power as to compromise of infant's claims 143,145 

Power to institute proceedings for infant 143 

GRATUITIES. 

Excess payments are considered as 108 

GROUNDS FOR COMMUTATION 112,115 

HAND 54 

HEAT STROKE 9, 38 

HERNIA 12, 62, 65, 103, 104, 105 

HISTORY OF LAW 3 

ILLEGITIMATE CHILDREN. 

Of deceased 68, 76 

Of deceased's child 76 

IMPLIED DISCONTINUANCE FROM FAILURE TO 

FOLLOW STATUTE 94 

INCAPACITY. 

Effect of increase or decrease of 114, 117 

INDEMNITY IS BASIC PRINCIPLE OF ACT 3 

INDEPENDENT CONTRACTOR. 

Under Section I 5 

Not an employe 123 

INFANTS. (See Minors.) ' 

Disability of infancy can be taken away 49 

INFECTIOUS DISEASES 10 

INSURANCE OF COMPENSATION PAYMENTS. 

Compulsory as to all but farm hands and domestics 156 
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INSURANCE OF COMPENSATION, l^TC— Continued, page 

By self 157 

By company either stock or mutual 158 

Cancellation of insurance contracts 159 

Direct liability of insurance carrier 160 

Limitations of certain kinds in policies forbidden 162 

Notice filed with Commissioner of Banking and Insurance 162 

Notice to be posted 159 

Penalty for not insuring 157 

Subjection of insurer to jurisdiction 161 

INSURANCE COMPANIES. 

Accident reports by 137 

Classifications of risks, etc., to be filed by 162 

Classification of risks, etc., must be approved 163 

Subject to Bureau of Compensation Rating and Inspection 164 
Payments by to help defray expenses of Compulsory In- 
surance Law 169 

INSURANCE DEPARTMENT. 

Administration of Compulsory Insurance Law 156 

INTERPRETATION AND CONSTRUCTION. 

Effect of British Cases 7 

Strict or liberal 91 

INTERSTATE COMMERCE. (See Conflict of Laws.) 

INTOXICATION. 

As proximate cause of injury 7, 41 

Burden of proof 7, 41 

JUDGE. (See Judge's Determination and Findings of Fact.) 

Approval of compromise of infant's claims 143 

Approval of lawyer's claim 6, 113 

Determines relative dependency in death cases 68,109 

Hears proceedings under Section IL without jury 87,90 

Power over verdict in suits under Section 1 4 

JUDGES DETERMINATION AND FINDINGS OF FACTS. 

Contents of 87, 108, 117, 185 

Copy to be sent to Commissioner of Labor 140 

Thirty day filing provision directory merely 109 

JUDGMENT. 

Docketing Common Pleas in Supreme Court 151 

EflFect of Ill 

Form of 110,180 

JURISDICTION. 

Of Workmen's Compensation Bureau 176 

Of Common Pleas Court 83, 183 

Of Supreme Court on Certiorari 82, 110 
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JURY. PAGE 

None in proceedings under Section II 87, 90 

Willful negligence a question for in suits under Section I. 4 

KNOWLEDGE OF ACCIDENT 80 

LARKING 21, 27, 36 

LAW OR FACT. 

Whether an accident occurred or not 9 

LAWYERS' CHARGES. 

Against workman fixed by court 113 

Lien in respect of 6 

LEG 54 

LESSENING OF EARNING POWER AS DISABILITY. ... 60 
LIABILITY MAY ARISE AT TIME WHEN EMPLOYE IS 

NOT ACTUALLY AT WORK 24 

LIEN OF COMPENSATION. 

Not assignable 119 

Preferential 119 

LIBERAL OR STRICT CONSTRUCTION 91 

LIMITATIONS OF ACTIONS. 

Proceedings must be brought within year after accident in 

absence of agreement or payment 122, 177 

Unless has knowledge or notice of injury within ninety 
days after its occurrence, no compensation can be 

awarded 80 

What prevents bar of limitation provision 133,177 

LONGSHOREMEN HELD NOT CASUAL EMPLOYES... 128 
LUMP SUM PAYMENT. (See Commutation of Payments.) 
MAXIMUM AND MINIMUM AMOUNTS PAYABLE. 51, 52, 55, 69 

MEAL TIME INJURIES 34 

MEDICAL AND HOSPITAL SERVICES AND EXPENSES. 

During first two weeks 79 

Expenses of last sickness in case of death 69 

Payments in respect of, in excess of amount prescribed are 

gratuities and cannot be set off against compensation 108 

MINORS. 

Dependency 68, 69 

Effect of Section II. upon contracts of 49 

Employed in violation of Child Labor Law 49, 124 

Over 18 not to receive compensation in case of death un- 
less mentally or physically defective 69, 78 

Payments on behalf of 68, 143, 145 

Sufficiency of notice that Section II. does not apply to.... 43,50 

Removal of disability of infancy is constitutional 43 

Settlement of claims of 143, 145 

Under 18 years presumed dependent if living in a deceased 

person's household 68 

Who may sue for 92, 143, 145 



246 Index. 

PAGE 

MODIFICATION OF AWARD OR AGREEMENT. (Sec 
Rehearing.) 

NATURE OF PROCEEDING 90 

NEGLIGENCE. (See Wii^lpui, Negligence.) 

Of employer entitles employe to compensation under Sec- 
tion I '. 4 

Of employer immaterial under Section II 8 

NEW TRIAL. (See Rehearing.) 

NOTICE. 

As to applicability of Section II 42, 50, 51 

Of accident 80 

Time for giving 80 

Form and sufficiency of 81 

Of application for commutation 112, 115 

Of hearing by Workmen's Compensation Bureau 179, 220 

Of lien by lawyer 6 

Of termination of Section II 51 

Requesting physical examination 82, 191 

To and on behalf of minors as to applicability of Sec- 
tion II 43, 50 

To corporation of accident 81 

ONUS OF PROOF. (See Burden and Sufficiency of Proof.) 

OPERATION. 

Unreasonable refusal of 12, 106 

OFFICERS. 

Elective not entitled to compensation 141, 142 

ORDER OF COMPENSATION 7Q 

ORDERS AND DETERMINATIONS BY COURT TO BE 
SENT BY CLERK TO LABOR DEPARTMENT 140 

ORIGINAL JURISDICTION IN WORKMEN^S COMPEN- 
SATION BUREAU 176 

ORPHANS. 

If over 18 years not entitled to compensation unless men- 
tally or physically defective 69, 78 

PARENTS RECEIVE COMPENSATION ON BEHALF OF 
INFANT DEPENDEl^TS 68,145 

PARTIAL DISABILITY. 

Compensation for 52 

Explanation of 62 

PAYMENT. 

In excess of amount required per week by statute gratuity.. 108 
In the absence of administrator or executor of deceased... 85 

To State when no dependents 171 

To Bank or Trust Company in termination of liability for 
future payments 118 
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FAYWENT— Continued. page 
The making of payments is enough to support a finding 
that there was accident arising out of and in the course 

of employment 102 

PETITION TO WORKMEN'S COMPENSATION BUREAU. 

First pleading 177 

Form of 205,214 

Requisites of 178 

Service on employer 178 

Where filed 177 

PERMANENT DISABILITY. 

Defined 60 

Disfigurement 61 

Failure of employe to find employment, bearing of 61 

Impairment of function included 60 

Lessening of earning power 60 

Proof, Burden and sufficiency of 106 

PHYSICAL EXAMINATION. 

Employer entitled to 82 

The right to autopsy not given 82 

Refusal of examination suspends compensation 82 

PHYSICIANS BILLS 79 

POISONING. 

By chemicals used in business 9 

By Tri Nitro Touluene 105 

By sewer gas 9 

PREFERENCE. 

In selection of trustee to assume transferred compensation 

obligation 119 

Right to compensation has preference against assets of 

employer 119 

PRESUMPTION. 

As to dependency of wife of deceased employe 68 

As to children under 18 years of age 68 

As to dependency of step-children and illegitimate children 68 

As to minor's contracts 43 

Of acceptance of Section II 42 

When workman is found dead 12 

PROCEDURE. (See, also. Table of Forms.) 

Form of Judgment 110, 180 

Hearings 87, 179 

In case of infant beneficiary 92, 143, 145 

Means of procuring commutation 112, 180 

Satisfaction of judgment 87 

Supreme Court, docketing judgments in 151 

Subsequent proceedings 88 
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TROCEDURE— Continued. page 

Time for filing determination 87, 109 

Trial de novo on appeal from Workmen's Compensation 

Bureau 183 

What answer must contain 87, 178 

When answer filed 87, 178 

Where answer filed 87, 178 

PROXIMATE CAUSE. 

Need of accident being to allow recovery under Section II.. 13, 27 
What must be to allow recovery under Section 1 4 

PUBLIC EMPLOYE. (See Employe.) 

Right to compensation 142 

No commutation can be awarded against public 116 

PUBLIC POLICY DECLARED BY ACT 3 

RECEIPTS. 

May be used as satisfaction of judgment 87 

For minors 68, 143, 145 

RECEIPT OF BENEFITS NO BAR 121,130 

RECEIVER OF BANKRUPT BOUND BY SECTION IL 
THE SAME AS BANKRUPT WAS 42 

RECOVERY OF AMOUNT SPENT FOR MEDICAL AND 
HOSPITAL EXPENSES IN EXCESS OF THE AMOUNT 
ALLOWED BY STATUTE. 

Possibility of 108 

REFUSAL OF EXAMINATION SUSPENDS COMPENSA- 
TION 82 

REFUSAL OF OPERATION 12,106 

REHEARING Ill, 114, 117, 118, 180 

RELEASE. 

Effect of 112 

Obtained by fraud 112 

To employer as bar to suit against third party 130 

For less than law allows not binding 88, 112 

In advance of accident 120 

Widow's no bar to suit by administrator.^ 112 

RELATIVE COMPENSATION 55,63 

RELATIVE DEPENDENCY DETERMINED BY COURT.. 68,77 

REMARRIAGE OF DEPENDENT WIDOW STOPS COM- 
PENSATION 68 

REMEDIAL LEGISLATION. 

Act is 3 

REPORTS OF ACCIDENTS. (See Forms.) 

Duty in respect to 137 

Penalty for not making 137 

RETIRING PARTNER CONTINUED LIABLE TO EM- 
PLOYE WITHOUT NOTICE OF THE DISSOLUTION.. 126 
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After year for increase or decrease of incapacity 114,117 

Of agreement on ground that it does not comply with law. Ill 
Of Workmen's Compensation Bureau as to law and fact 

by Common Pleas 183 

Of Common Pleas by certiorari 83, 110 

RIGHTS NOT AFFECTED BY ACT 135 

RISKS COMMON TO PUBLIC 15 

RISKS. 

Incidental 13, 25 

JllJLES OF COURT AS TO DETERMINATIONS 185 

RULES OF EVIDENCE. 

Binding on Common Pleas 95 

Not binding on Workmen's Compensation Bureau 179 

SATISFACTION OF JUDGMENT. 

By receipts 87 

By payment of amount due to bank or trust company 118 

Forms for (see Tabi,e of Forms.) 

SCHEDULE OF COMPENSATION. (See Compensation.) 

SELF-INFLICTED INJURY. 

Bar to compensation 7 

Burden of Proof 7 

SERVICE OF PROCESS. 

Under present practice before Workmen's Compensation 

Bureau 178 

Under former practice 87 

SEVERAL INJURIES. 

Basis upon which compensation is to be estimated 64 

SETTLEMENT. (See Compromise and Settlement.) 

SEWER GAS— POISONING BY 9 

SICK OR FUNERAL BENEFITS FROM LODGE OR 
OTHER ASSOCIATION OR FUND. 

No bar to compensation under act 121, 130 

SKIN DISEASES 10 

SKYLARKING 21 

STEP-CHILDREN 68 

STEP-PARENTS 68 

STEVEDORE NOT CASUAL EMPLOYE 128 

STING OF WASP 39 

STRICT OR LIBERAL CONSTRUCTION 91 

STRIKERS— INJURY BY 26 

SUB-CONTRACTS. 

No defense in certain cases 5 

SUBSEQUENT INFECTION 10 

—17 
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SUICIDE. PACK 

As bar to compensation 7 

Burden of proof 7 

SUNDAY WORK IN ESTIMATING WAGES 132 

SUPREME COURT. 

Common pleas judgment may be docketed in 151 

Scope of review by — On certiorari 83, 110 

SUSPENSION OF COMPENSATION. 

By failure of emploj'er to receive knowledge or notice of 

the occurrence of injury 80 

By refusal to submit to physical examination 82 

TABLE OF FORMS 188 

TEAM DRIVER— INJURY TO 20 

TEMPORARY DISABILITY. 

Duration of 59 

Effect of negligent treatment 60 

Need not be total 60 

TERMINATION OF LIABILITY FOR COMPENSATION. 

Death of beneficiary from other causes 67 

Death of dependent 68 

Failure to agree, make payments or start suit within year. 122, 177 
Failure of employer to obtain knowledge or notice of in- 
jury within 90 days 80 

Minor beneficiary reaching age of 18 years 69 

Payments by a third person 121 

Payment to a duly appointed trustee 118 

Remarriage of widow 68 

Transfer of obligation by employer 118 

TESTICLE; LOSS OF AS DISABILITY 65 

TESTIMONY AS TO TRANSACTIONS WITH DECED- 
ENTS 95 

THIRD PERSON. 

Meaning of term /. . 121, 129 

EflFect of liability of 121, 129 

Liable to suit 121, 129 

THUMB 52 

TOTAL DISABILITY. 

What is 54,62 

TRANSACTIONS WITH DECEASED. 

Testimony touching 95 

TRANSFER OF COMPENSATION OBLIGATION. (See 
Termination of Liability for Compensation.) 

TREATY— EFFECT OF ON ALIEN DEPENDENT'S 

RIGHTS 78 
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TRIAL OF WORKMAN OR CONTRACT OF HIRING. . ..44, 1^5 

TRIAL. 

Before Workmen's Compensation Bureau 179 

Before Common Pleas in first instance under former prac- 
tice i 87 

Of appeal from Workmen's Compensation Bureau by Com- 
mon Pleas 183 

TRI NITRO TOULUENE (T. N. T.) POISONING 105 

UNREASONABLE REFUSAL OF OPERATION. 

Burden of proof 106 

Effect of on right to compensation 12 

VIOLATION OF ORDERS 29 

WAGES. 

Amoun-t of compensation in case of injury based upon 

weekly wages 122 

Computation in absence of agreement as to amount 131 

Computation in case of piece workers 122 

Computation in case where part of work was done on Sun- 
day 132 

Computation where work was irregular 132 

Computation where workman was paid by hour 131 

Computation where workman was paid by week 131 

Meaning of term 122, 130 

WASP STING 39 

WIDOW'S DEPENDENCY ENDS ON DEATH OR RE- 
MARRIAGE 68 

WILLFUL NEGLIGENCE. 

Burden of proving employe's willful negligence is upon the 

employer 6 

Is no defense under Sec. II 126 

Of employe bars recovery under Sec. 1 4 

Of employe jury question under Sec. I 4 

WINDING UP OF BUSINESS. 

Ground for commutation 113 

WORKMAN FOUND DEAD ;..12,33,9g 

WORKMEN'S COMPENSATION BUREAU. 

(See Table of Contents of Chapter 149 of Laws of 1918.) 

Adjournments of hearings by 179 

Administering oaths by 181 

Allowance of attorney's fees and with an appeal from 184 

Answer to petition to 178 

Appeal from to Common Pleas 183 
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WORKMEN^S COMPENSATION BUREAU— Con/in«erf. page 

Assistants and deputies 175 

Contents of petition to 177 

Copy of judgment with county clerk 183 

Counsel may be assigned on appeal from 184 

Depositions for use before 182 

Docket 180 

Effect of judgment 180 

False swearing before is perjury 182 

Hearing before 182 

Hearing on appeal from is tml de novo 183 

Inquiry by as to failure to me petition 177 

Judgment upon findings 180 

Limitation of time within which petition may be filed 177 

May allow costs and counsel fees 182 

May make rules : . . . . 182 

Necessity of filing agreements with Bureau 176 

Necessity of securing approval of agreements by Bureau.. 177 

No filing fees 182 

Notice of appeal from 183 

Notice of hearing 179 

Original jurisdiction of 176 

Power as to modification of award 179 

Power as to subpoena • 181 

Procedure not otherwise prescribed 179 

• » Public hearings 182 

Records 181 

Rules 182 

Rules of evidence do not bind Bureau 179 

Salaries 176 

Service of copy of petition upon employe 178 

Service of papers 179 

Statement filed by 180 

Time and place of hearing by 179 

Transcript of record 183 

Validity of act 184 

WORKMEN'S COMPENSATION AID BUREAU. 

Abolished by repeal of statute creating it 184 

Constitutionality of act creating it 155 

Creation and powers of 152 
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